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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,878 


HOWARD C. LANGFORD, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed May 12, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958. 


The United States of America : | 
. Criminal No, 486-’58 


ws : Grand Jury No. Orig. | 
Howard C. Langford : Robbery (22 D.C.C. sed 


The Grand Jury charges: 

On or about January 30, 1958, within the District of Columbia, Howard C. 
Langford by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Dora Mermelstein, property of 
Sigmud Mermelstein, of the value of about $75.00, consisting of $75.00 in 





money. | 
SECOND COUNT: | 

On or about February 4, 1958, within the District of Columbia, Howard C. 
Langford by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and immediate actual possession of Charles E. Sparks » property of 
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Charles E. Sparks, of the value of about $55.00, consisting of $54.00 in money 
and a wallet, of the value of $1.00. 


: /s/ Oliver Gasch | 

me SRS Lae ! Attorney of the United States in 

/s/ and for the District of Columbia 
Foreman. 


[Filed October 3, 19587 
PLEA OF DEFENDANT 
Copy of indictment is given to defendant before arraignment. 

On this 3rd day of October, 1958, the defendant Howard C. Langford, ap- 
pearing in proper person and by his attorney James S. Brocard, being arraigned 
in open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

Defendant’s oral motion to reduce bond to $7500.00 granted. The defend- 
ant is remanded to the District of Columbia Jail. | 


Present: By direction of 

United States Attorney | Burnita Shelton Matthews 

By T.OMalley i Presiding Judge Criminal Court #1 
Assistant United States Attorney HARRY M. HULL, Clerk 

K. Byrholdt By /s/ F. G. Dodd 

Official Reporter Deputy Clerk 


Filed October 15, 19587 


MOTION FOR SEVERANCE OF OFFENSES 

IN INDICTMENT PURSUANT TO RULE 14 

OF THE FEDERAL RULES OF CRIMINAL 
PROCEDURE 


Comes now the defendant, Howard C. Langsford, by his attorney, and 
respectfully moves the Court for a severance of the offenses in the indictment 
pursuant to Rule 14 of the Federal Rules of Criminal Procedure and for reasons 
respectfully represents to the Court as follows: 

1. That the defendant was indicted on May 12, 1958, intwo (2) counts for 
two (2) seperate robberies described accordingly: 

(a) In Count One, he is charged with having committed the crime of 
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robbery on Sigmud Mermelstein on January 30, 1958. : 
(b) In Count Two, he is charged with having committed the crime of 
robbery on Charles E. Sparks on February 4, 1958. ! 

2. That the two (2) charges of robbery described in paragraph one took 
place on two (2) different complainants, on two (2) different days and the indict- 
ment does not allege that the two (2) counts are based on one transaction, or are 
connected together or constitute parts of a scheme or common plan. 

3. That the two (2) counts, as such, constitute prejudicial joinder of of- 
fenses and the defendant will suffer substantial prejudice and be deprived of a 
fair trial should he be compelled to go to trial on the indictment as it now stands. 

4, That, under the circumstances, the defendant moves the Court for an 
order compelling the Government to elect on which count it wishes to try the 
defendant, or for seperate trials for each count of the indictment, or for what- 
ever other relief justice requires. : 


/s/ James S. Brocard 
James S. Brocard : 
Attorney for Defendant 

717 National Press Building 
Washington 4,D.C. 
District 7-2353 


/Filed October 24, 19587 


On this 24th day of October, 1958, came the attorney of the United States, 
the defendant in proper person and by counsel, James Brocard, Esq.; where- 
upon consideration of the defendants motion for severance, the same is by the 
court denied, without prejudice to renew at time of trial. | 

The defendant is remanded to the District of Columbia Jail. 

Present: By direction of : 


United States Attorney H.A.Schweinhaut 
By Fred Mcintyre Presiding Judge Criminal Court #6 


Assistant United States Attorney HARRY M. HULL, Clerk 


Dawn Copeland By /s/ Wm. R. Harper 
Official Reporter Deputy Clerk — 


/Filed April 17, 19597 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA: 
vs. * Criminal Action No. 486-58 _ 


HOWARD C. LANGFORD, Defendant: 


Washington, D.C. 
October 29, 1958 


The above-entitled matter came on for hearing in Court Room No. 6, 
United States District Court for the District of Columbia, commencing at ap- 
proximately 2:10 o’clock p.m. 
BEFORE: 
The HONORABLE JOSEPH R. JACKSON, Judge. 
APPEARANCES: 
On behalf of the Government: 
FRED L. McINTYRE, Assistant United States Attorney. 
On behalf of the Defendant: 
JAMES S. BROCARD, ESQ., National Press Building, Washington, D.C. 


* * * * * * KK 


(Thereupon, counsel approached the bench and conferred with the Court as 


follows:) 

MR. BROCARD: Your Honor, before we get started on this I would like to 
make a suggestion. This man claims he is innocent of this crime. There is another 
man they brought up who does look similar, in the cell block. 

MR. MC INTYRE: No doubt. As I point out, there are similarities of people. 

MR. BROCARD: Yes. I want to suggest that these two complainants go back 
there and try to identify him with this other man. Would you consent to that? If 
they can’t identify the defendant it will save us the time of going to trial. 

MR. MC INTYRE: I don’t think that is necessary. 

THE COURT: I think it should be done in open Court if it is to be done at all. 

MR. MC INTYRE: In one of our cases the complaining witness cannot identify 
him but we have other evidence which is circumstantial, which would cause a person 





5) 


to believe he is the one who committed the offense. In the other one, the 
identification is not positive but she picked him out of the line-up within 20 
days after the offense occurred. I don’t think anything would be saved at this 
time by having her go back. | 

THE COURT: I would rather have it done in open Court during the course 
of the trial, if it is to be done at all. | 

MR. BROCARD: Here is the problem. He is going to come out and sit 
next to me, and the complainants will see him and they will point him out. 

THE COURT: Wewill have everybody taken out of ee Court Room, in- 
cluding the complaining witness. 

MR. BROCARD: Let’s leave him back there. I realize this poses a 
problem. I am not unmindful of that. The problem is great. If he sits next to 


me they are going to see him sitting there. 

THE COURT: You might get somebody to sit between you. I wouldn’t 
want them both sitting in the Court Room at the same time. You might, after 
identification is made -- you say positive identification will not be made in either 


case ? 

MR. MC INTYRE: In one case she will say, ‘‘That’s the man.’’ 

THE COURT: Is that one or two? 

MR. MC INTYRE: Robbery. The other is eircamatantia! evidence, but he 
is said to have been at a certain place and he is the reasonable suspect of having 
committed the robberies. I think this is just one of those instances in a criminal 
case where they get a person who resembles the defendant and bring him in Court 
for whatever purpose they can. 

THE COURT: When did you first find out about this 2 

MR. BROCARD: He has been telling me all along he was innocent. 

THE COURT: About the resemblance ? 

MR. BROCARD: He did, about an hour ago. 

THE COURT: Are they wearing the same kind of clothes ? 

MR. BROCARD: No. 

MR. MC INTYRE: No. 

THE COURT: Is one bigger than the other one ? 





MR. BROCARD: Slightly, yes. 

MR. MC INTYRE: About two inches. 

THE COURT: How about weight ? 

MR. BROCARD: He is a little heavier but their physical features are alike. 

THE COURT: I suggest we proceed with the trial. Possibly what you said 
in Chambers might come up now before we impanel the jury. That is, whether 
or not -- 

MR. BROCARD: |I spoke to him about that and he doesn’t want to go to trial 
without a lawyer. He doesn’t want to wait two weeks if the Court is going to ap- 
point another lawyer. He is going to trial now. He doesn’t want to wait any 
longer. He is innocent. But I do wish the Court would give serious consideration 
to my suggestion. 

THE COURT: If he wants to go ahead, you are here and we are here. 

MR. BROCARD: If he is convicted he will only file a 2255 and say I didn’t 
have his interest at heart. 

THE COURT: We will try to take care of the record so he cannot. Although, 
you cannot tell. What is your thinking about this ? 

MR. MC INTYRE:; I think it is perfectly clear he is only entitled to com- 
' petent counsel. There is no showing that Mr. Brocard is incompetent. This man 
has never indicated, to my knowledge, that Mr. Brocard is incompetent. He just 
appears with this strategy at going to trial with Mr. Brocard, but that is strategy 
and not competency. 

MR. BROCARD: He lacks faith. He doesn’t have confidence in me. 

THE COURT: Maybe he wouldn’t have confidence in anybody. 

MR. BROCARD: Everything I do is wrong. That is what is going to happen. 
Everything I do is wrong. 

THE COURT: We do not give a hoot about that. 

MR. MC INTYRE: I think you should say this man wants to take the stand, 
but you have advised against it, but you are compelled to put him on. 

THE COURT: Sure he is. Is he afraid you won’t let him tell his story ? 

MR. BROCARD: No. He will. Have you considered this motion ? 

THE COURT: Yes. 


< 
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MR. BROCARD: Are you ready to rule on that ? 

THE COURT: Yes. I would like to hear we he has to say. You filed a 
motion, haven’t you for severance ? 

MR. BROCARD: Yes. 

THE COURT: I will deny that motion without argument. 

MOTION FOR SEVERANCE | 

MR. BROCARD: With reference to the Motion for Severance, Judge 
Schweinhaut heard it and denied it without prejudice to my raising it now. 

This defendant is charged in two different robberies on two different 
days of two different people, one on January 30 and one on February 4, five days 
apart. In view of that the defendant would be prejudiced if permitted to go to 

8 trial on both counts. ; 

I think the Government should just have to go to trial on one and there 
should be a severance. Otherwise, he would be unduly prejudiced. 

THE COURT: I think it is a matter of discretion with the Court. But 
what do you have to say? 

MR. MC INTYRE: The Federal Rules of Criminal Procedure provide for 
it, and these offenses occurred within five days. Not only that, but they are not 
involved offenses and the Court can clearly instruct the jury that evidence on 
one offense is not evidence of the other. They are separate and independent. 

THE COURT: I will deny your motion. 

*x ad cs * aK * *x* * 
(Thereupon, the prospective jury panel was sworn.) 
THE COURT: Examine the panel. 
* * * * * * * ae | 
12 MR. BROCARD: ... There is one witness who will testify in behalf of the 
defendant. She is Mrs. Evelyn Mills. I will ask her to stand. (Stands) Do any 
of you know her? She resides at 1428 R Street, Northwest. ‘Do any of you know 
her ? : 

Ladies and gentlemen, one more question. The defendant is charged with 
having committed two robberies in this case. His defense is that he is innocent 
and that he, in fact, was in the apartment of Mrs. Mills at the time the offense 
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was committed. I don’t mean to argue the case. 

Would the fact that he is charged with two offenses in this case in any 
way influence your judgment with respect to innocence or guilt of this man 
during this trial? In other words, the fact that he is charged with having com- 
mitted two crimes, which he denies having done, would that in any way weigh 
on your mind to the extent that there was any doubt in your mind about his 
having committed one crime you would convict him of both? The fact he is 
charged with two offenses and not one, would that influence you in any way, 
that fact standing by itself, to determine the guilt or innocence of this man? 

I don’t mean to confuse you, but I think you understand what I am trying 
to say. | 

Thank you. 

(Thereupon, following the voir dire examination, a jury consisting of 12 
persons, as set out below, was sworn to try the case:) 

*x* * * * * *x* * 
OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. MC INTYRE: Thank you, Your Honor. Ladies and gentlemen of the 
jury, this is the case of the United States vs. Howard C. Langford. The defend- 
ant is seated at the trial table. 

The Grand Jury has charged Howard Langford in a two-count indictment: 

‘On or about January 30, 1958, within the District of Columbia, Howard C. 
Langford by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took from the person an 
immediate actual possession of Dora Mermelstein, property of Sigmund Mermel- 
stein, of the value of about $75, consisting of $75 in money.” 

Second C ount: 

‘On or about February 4, 1958, within the District of Columbia, Howard C. 


Langford by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took from the person an 
immediate actual possession of Charles E. Sparks, property of Charles E. Sparks, 
of the value of about $55, consisting of $54 in money and a wallet, of the value of 


$ 1.*? 
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15 In proving its case, the Government will prove each and every allegation 
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required beyond a reasonable doubt .. His Honor will instruct you that in these 
indictments there is certain superfluous language. All of that does not have to 
be proved but he will, at the proper time, give you the law on that as it relates 
to this case. : 

The evidence in this case will show that Dora ee is married 
to a man by the name of Sigmund Mermelstein and that they run a delicatessen 
at 3933 Fourtheenth Street, Northwest; that on January 30, 1958, she was in her 
place of business in this delicatessen and she was reaching down behind the 
counter, fooling with some soda bottles. It was about 9:00 o’clock in the morn- 
ing, and when she looked up she saw a person, a tall person of muscular build 
standing immediately in front of her and this person had a silk stocking over 
his face. The person that was in front of her reached up and grabbed hold of 
her and she looked into his face. | 

At that point this person demanded money from the cash register, Mrs. 
Mermelstein, in great fear, looked intently at the person. She went over to 
the cash register and gave him the money in the cash register, which was ap- 
proximately $75. ! 

Then, with great fear she ran out the back door of the delicatessen and 
she went to a neighbor where she made a telephone call and the police responded. 

The evidence will show that on February 19, which was approximately 20 





days after this robbery offense occurred, Mrs. Mermelstein was called to a 
police line-up. There were four individuals in this line-up and all of these in- 
dividuals were of approximately the same size, build, and complexion; that Mrs. 
Mermelstein then proceeded to the line-up and she pointed out the person of the 
defendant Langford as the person who had robbed her delicatessen on January 30. 

The evidence will show after she identified this person, it took approximately 
15 minutes to compose herself in the great anxiety and stress she was placed under. 

On February 4, 1958, the Government’s evidence will show that the defendant 
Langford some time at the latter portion of the hours of February 4, and the early 
morning of February 5, was seated in the Kitmar Restaurant. He was there with 
another person of a smaller build, drinking beer in one of the booths. 
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Also at this Kitmar Restaurant, which is located in the District of Columbia 
at 14th and Florida Avenue, was the complaining witness, Charles Sparks, and he 
was there with a man and a woman who are not available at the present time, to 
the Government; that he had been there for a period of time; finally, the officer 
on duty at the Kitmar, Mr. Hamilton, came over to where Charles Sparks was 
seated and it was indicated to Sparks that he had had enough.to drink; that he 

would have to leave the Kitmar Restaurant. 

With that, Charles Sparks gets up and walks to the door. He was followed 
by Officer Hamilton. Hamilton closes the door and Hamilton goes back. Hamilton 
then sees the defendant, Howard Langford, get up from the place where he was 
seated and walk out behind the complaining witness, Sparks. Also, the Officer 
could see through the venetian blinds and for a short time he could see the com- 
plaining witness Sparks. | 

In less than two minutes after Langford went out, or approximately two 
minutes after Langford went out, Charles Sparks came back into the Kitmar 
Restaurant and his nose was bleeding and he had a cut lip and there was blood all 
over his shirt and he was in a dazed condition. He made certain spontaneous 
statements there at that time. 

Whereupon, the officer then took him and they went on the outside of the 
restaurant and they proceeded on down to the direction of a call box, and when they 
got almost to the call box, they saw a police cruiser coming. They stopped the 
cruiser and turned the injured Sparks over to the officers there. At that time, 
Hamilton saw the defendant Langford up near the Kitmar and when he pointed to 
him Langford proceeded to run as fast as he could up 14th Street. 

The evidence will show a diligent search was made for him that night and a 
diligent search proceeded thereafter and they could not find him. Eventually, 
when he was taken into custody on the 18th of February, 1958, approximately 15 
days after this latest robbery at the Kitmar Restaurant, he was taken into custody. 

18 As I stated before, the Government, in presenting its case will prove each 
and every element of the crime which is necessary, as set forth in the indictment, 

At the proper time the Government will ask for a proper verdict in accord- 


ance with the evidence in this case. 
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MR. BROCARD: May we approach the bench ? 
THE COURT: You may. | 
(Thereupon, counsel approached the bench and conferred with the Court 
as follows:) : 
MR. BROCARD: Your Honor, in view of the Government’s opening state- 
ment, I am going to renew my motion for severance. The crime of January 30th 
was committed by a man with a stocking over his face. The crime of February 
4 was a yoking, sneaking up behind him. They were differently executed. It 
appears to me this would be a tremendous prejudice to the defendant, and I be- 
lieve there should be a severance. 
THE COURT: This is a renewal of your motion’ 
MR. BROCARD: Yes. 
THE COURT: I deny it. 
* x *x* * *¥* * %* * 
19 DORA MERMELSTEIN | 
was called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: i 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 


* * *£ * €* &* K& * 





20 Q. Mrs. Mermelstein, I am directing your attention now to January 30, 
1958. A. Yes. ! 


Q. At about 9:00 o’clock. A. It was -- 

Q. (Interposing) Can you tell us where you were on that date? A. It wasa 

little bit after nine. It was 9:30. Must have been. | 

Q. About 9:30? A. Yes. , 

Q. Where were you at 9:30? A. In the store. 

Q. That is, in the delicatessen store? A. In the delicatessen. 

Q. What were you doing? A. I was fixing bottles, soda bottles behind the 
counter, My husband was in the car. I was by myself. Somebody come in the 
store and locked the door. I picked up my head and saw a man with a woman’s 
stocking on face. He was coming right to me and he catch me SO. 








22 


23 





12 


Q. How close did he get to you; this person who came in? Did he get this 
close? A. Yes. 

Q. What did you look at? A. I looked at him. 

Q. At his face? A. Right. 

Q. How long did you look there? A. Until I took the money from the 
register and he picked a knife there and pointed a knife against me. 

Q. Could you see anything as you looked at him? A. I see his face through 
it, because the sock was very thin andI saw his face. 

Q. You say the stocking was very thin? A. Yes. 

Q. Did he say anything to you? A. He said, ‘‘ Open the register and give 
me the money.’’ ‘I don’t have any money,’’ Then, he took the knife and pointed, 
and I opened the register and I gave him the money but still he keeps me holding 
by my jacket but I don’t know. He was with one hand busy the money to put in the 
pocket and I pulled him from me out; andI ran, and the back door goes to the apart- 
ment, and I locked me up. 

Q. You locked the back door? A. Yes. 

Q. Where was this person? A.I left him in the store. 

Q. Did you see the person who came into your store? A.I didn’t. I saw him 
just in store when he come in. I didn’t see him outside. 

Q. Do you see him in the Court Room today? A. Yes, sir. 

Q. Would you step off of the witness stand and point out the person you saw 





come in your store and grab hold of you and take the money from you? A. Yes, 
sir. = 
(There was a pause.) 
I am afraid to go (standing in the witness box). ‘ 
THE COURT: Can’t you point him out from the witness stand? ; 
THE WITNESS: He is sitting right there (pointing). 
MR. MC INTYRE: Which one is it? 
THE WITNESS: This man. 
THE COURT: That colored man seated at the table ? f 
THE WITNESS: Yes. 
MR. MC INTYRE: This man here (pointing) ? 
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THE WITNESS: This man right here (pointing). 

(There was a pause in the proceedings during which the witness was crying.) 

BY MR. MC INTYRE: ! 

Q. This money that was taken from you, how much was it ? A. I brought 
down some $70 because I had to pay the bill man the money, and the bread man, 
and some few dollars was coming in before that when I opened the store. 

Q. To whom did that money belong? A. To me and my husband. 

Q. You and your husband? A. That’s right. 

Q. What did you do after you got out of the back of the store and locked 
the door? A. I was so scared and my feet so shaky, I went to the other door. 

24 We have another door that goes to 14th Street. And I ran to the cleaner, 
Mr. Loy, the cleaner. I couldn’t talk I was so scared. I told him to call the 
police, | 

Q. Did you call the police? A. No. They. 

Q. They did? A. Yes, because I couldn’t talk. : 

Q. Did the police come? A. Luce was coming with me. The police come and 
that is all. | : 

Q. Was anybody in the store when the police got there ? A. Some children. 
The door was open. He left open the door and children come in. 

Q. When did you see this defendant again? A. I saw him when he called 
me to the line-up. 

Q. To the police line-up? A. Yes. 

Q. How many people were in this police line-up? A. You mean on the line? 

Q. Yes. A. Four. | 

Q. Four people were in the line? A. Yes. 

Q. Would you tell the Court and jury how you proceeded to identify the de- 
fendant in the line-up? A. He was the last. The lastone. = 

25 THE COURT: You didn’t identify him just because he was the last one there, 
did you? : 

THE WITNESS: No. 
THE COURT: Counsel wants to know how you identified him, 
THE WITNESS: Because I saw him in the store when he robbed me. 


26 


27 


14 


THE COURT: Talk to the jury. 

THE WITNESS: I saw him in the store when he robbed me and that is when 
I recognized him. 

BY MR. MC INTYRE: 

Q. How did you point him out for the police that were there? Did you 
have to do something ? How did you do that? A. No,I just have to point to 
him. , 

Q. You went up and pointed? A. Yes. 

Q. And you pointed to the defendant? A. Yes. He talked to me in the 
store when he robbed me and -- 

THE COURT: (Interposing) You mean he repeated to you when he was in 
the line-up the words he used in the store when he robbed you? 

THE WITNESS: Yes. 

MR. MCINTYRE: Did you recognize his voice ? 

THE WITNESS: I recognized the voice. 

* cd x ae ok a ax * 

CROSS EXAMINATION 
BY MR. BROCARD: 

3K oe cd ok * * % bd 

Q. Do you know what kind of clothing he was wearing? A. He had a dark 

jacket, sir. 
oe * * a * * ak * 
THE COURT: A dark jacket? 
THE WITNESS: Yes. And there were pants and gloves. 
sa * aK * mE * K * 

BY MR. BROCARD: 

Q. How long did you look at his face? A. Over -- 

MR. BROCARD: (Interposing) About a second? 

A. You see, he kept me so untill -- at first I didn’t want to get the money -- 

THE COURT: How long did you look at his face ? , 

THE WITNESS: Maybe two seconds. The time I took it out -- 

THE COURT: Did you look at him when he had you by the jacket ? 
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Y THE WITNESS: Yes, I looked. 

r THE COURT: Did you look at him when you gave him the money ? 
THE WITNESS: Yes. 

THE COURT: Did you look at him between those two times ? 

THE WITNESS: Yes. | 

THE COURT: All right. : 

BY MR. BROCARD: 

Q. How long is all of that? A few seconds? A. Yes, 

Q. And you were scared; weren’t you? A. Very scared. 

Q. And you say he had this mask over his head. A. A woman’s stocking. 
Q. Did he have a long nose? A. The same nose what he has here. 


a Q. What kind of hair did he have? A. He didn’t have blond hair. He had 
black hair. : 
Q. Dark, light, brown, what? A. Dark. 
28 Q. Was it long? A. Not long. 
; Q. He had a mask over his face? A. That was a woman‘s stocking. 
Not a mask, 


Q. Excuse me. A woman’s stocking? A. Yes. 
Q. You saw him a few seconds? A. Yes. 
~ @. And you were frightened? A. I was. : 
Q. You could have been mistaken about the man. A. I don’t think so. 
Q. It could have been a man his height, with his features, but it could 
not have been this man; is that right? A. You see, sir, I know what I am 
talking, and you know what you are talking. But I still recognize. 
Q. IfI were to tell you, Mrs. Mermelstein, that this man wasn’t there 
at the time you claim, but elsewhere, and prove it to you, what would your opin- 
ion be then® A. He was, sir. 
Q. In other words, -- A. (Interposing) He couldn’t be else, because he 
was there at the time he robbed me. | 
Q. I know this has been a horrible experience for you. A. Yes, 
29 Q. But at the same time you wouldn’t want to see an innocent man con- 





a 


victed of this crime; would you? A. No. 


31 BY MR. BROCARD: 

Q. Mrs. Mermelstein, there came a time, according to your testimony, 
when you were brought down to the police headquarters to identify the defend- 
ant? A. Yes. 

a * * * * x :* * 
32 Q. You don’t know. When they brought you in, did you identify the defend- 
ant in the line-up? A. Yes. 


* * *£* *£ * &€ KX * 


33 Q. You said there were four men in the line-up? A. Right. 
ok * 8 * * * * * 

Q. Did any officer talk to you before you were asked to identify one of 
these men? A. He just told me not to talk, nothing; just when I recognize the 
man and I have just to point him. 

Q. Did he -- Strike that, please. When you were told to come down to 
police headquarters, did an officer tell you why he wanted you to come down? 
A. No. He didn’t tell me. He just called me. 

Q. How did you get down? Did a police car pick youup? A. No. Witha 
streetcar. 

Q. Streetcar? A. Yes. They gave me the address where I have to come. 

Q. What day was that? A. I don’t remember. 

Q. You don’t remember the day? A. No. 

Q. When you came to the place where you were supposed to come to 
identify one of these men you say nobody talked to you before? A. No. Just the 

34 police in civil. He told me not to talk, nothing, just point the man I would 
recognize and that is all. 

Q. Did a police officer tell you before you identified the man, ‘‘The man 
who robbed you is here’? A. No. 

Q. Did he make any statement like that to you? A. No. 

Q. Was anybody else there besides the police when you were asked to 
identify this man? A. There was ladies with wallet there. 

Q. Do you know Mr. Charles E. Sparks? He was the man seated out there. 
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A. No. He wasn’t there. 
Q. He wasn’t? A. No. WhenI was he wasn’t. 


Q. Mrs. Mermelstein, you say you identified this man in the line-up ? 
A. Right. ! 

Q. Where was he in the line-up? A. Where was he 2 

Q. Yes, where was he? A. The last man. Was four of them and he was 
the last. : 

Q. We have one, two, three,and four. Let’s say you are facing them this 


way. A. This side (indicating). | 
35 Q. He was the first man, then. Let’s see. A. It was one, two, three, 
and four, like this. (Indicating). 

Q. You count from the right? A. Yes. 

Q. You count one, two, three, and four? A. Yes. 

Q. So he was on this side? A. Yes. 

Q. You are absolutely sure of that? A.I am. 

Q. Mrs. Mermelstein, I ask you this question, in the interest of justice. 
A. Yes, sir. I realize that. 

Q. Yes. If a man his height, with similar features, robbed you and I 
produced the man in Court with those features, would you be able to testify 
positively that this was the man who robbed you? A. Yes. You see, when some- 
body scares you so SNE to death, you remember always the face. You cannot 
forget it. | 

Q. Even with a stocking over it? A. But the eee was so thin. I 
wouldn’t say somebody because he was. | 

36 Q. Even if a person who will take the stand during the course of this 
trial and will testify that at the time you claim this man was, robbing you he 
was with her? A. I don’t know what the others say but I know what I saw, what 
happened, and that is what I am telling you. I can’t help you. I can’t help what 
others say. | 

Q. I understand. But I am not sure you understand me, and I would like 
to put the question another way. 

MR. MC INTYRE: I object. He asked it twice. 
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MR. BROCARD: I don’t think she got the import. 

THE COURT: I think positively she has identified him, not only by 
appearance, but by his voice. ; 

THE WITNESS: Yes. 

BY MR. BROCARD: 

Q. Mrs. Mermeistein, you have -- 

THE WITNESS: (interposing) I would recognize him. 

THE COURT: Do not get excited. You say you recognize him. 

THE WITNESS: Sure, I do. 

THE COURT: Do not start crying. It won’t do any good. You have al- 
ready testified. 

(There was a pause.) 

THE COURT: Is there anything further ? 

MR. BROCARD: Yes. Will Your Honor indulge me a moment, please ? 

THE COURT: Yes. 

MR. BROCARD: Mrs. Mermelstein, would you like to rest for a few 
minutes ? | 

THE WITNESS: It is all right. 

BY MR. BROCARD: 

Q. Do you remember telling the police the man who took the money had 
agun? A. No. 

Q. You never told the police that? A. No, because I didn’t saw a gun. 
He pointed a knife, not a gun. No, I didn’t saw a gun. 

* 5 * x * * * 5 
CHARLES E. SPARKS 
was called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
38 DIRECT EXAMINATION 
BY MR. MC INTYRE: 


* * * *£ *£* K€ KK 


39 Q. Directing your attention to February 4, 1958, were you with anybody 


on that particular evening? A. Yes, sir. 
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Q. And where were you? A. At the Kitmar Restaurant. 

Q. Is the Kitmar Restaurant in the District of Columbia? A. Yes, sir. 

Q. Is it located at 14th and Florida Avenue? A. Yes, sir. 

Q. In the District of Columbia? A. Yes, sir. : 

Q. And you were with someone on this particular ee ? A. Well, I forgot 
their names right now, but another guy and a woman. : 
Q. You were with another man and his girl friend or his wife? A. Girl 
friend. : 

Q. And you don’t know where they are at the present time ? A. No, sir. 

Q. All right. What were you doing at the Kitmar Restaurant ? A. I went 
in after a beer. 

Q. Did you have a beer? A. Yes, sir. i 

40 Q. What time would you say you were at the Kitmar 2 A. Between 12:00 
and 1:00 o’clock. | 

THE COURT: In the afternoon or midnight or afterwards ? 

THE WITNESS: Midnight. | 

BY MR. MC INTYRE: | : 

Q. In other words, you got there approximately around midnight or a little 
before; is that what you are saying? A. Yes, sir. : 

_ Q. Did you have any conversation there at the Kitmar ie anybody? A. 
Yes, sir. | 

MR. MC INTYRE: Mr. Marshal, would you have Mr. Hamilton come to the 

door and stand, please ? : 
ak * * *£ * * *& * 

(Thereupon, the person referred to, Mr. Hamilton, was brought into the 
Court Room, where he stood momentarily, and was then taken from the Court 
Room). _ | i 

41 BY MR. MC INTYRE: 

Q. On this night, at the Kitmar, did you have occasion to talk to that man 
there, who was just in the Court Room? A. Yes, sir. He told me to get out of 
the Kitmar Restaurant. | 

THE COURT: AllI got was “get out.’’ Repeat the rest of your answer 


for the jury to understand it. 

BY MR. MC INTYRE: 

Q. He told you to get out? A. Yes, sir. 

Q. Was there any reason why, for you to get out? A. Well, alll figured 
was that I sat down and had a beer and he must have thought I had too much and 
he told me to get out. 

THE COURT: Did he tell you you had to leave because you had too much 
to drink? Is that the reason he told you to get out ? 

THE WITNESS: Yes, sir. 

BY MR. MC INTYRE: 

Q. After he told you that, what did you do? A. I got up and walked out. 

Q. Did you see this person who is named Hamilton; where did you see him 
the last time ? 

THE COURT: Hamilton? 

MR. MC INTYRE: That is the man who was standing here. 

THE WITNESS: He came walking out behind me and -- 

MR. MC INTYRE: To the door? 

THE WITNESS: Yes, sir. 

BY MR. MC INTYRE: 

Q. After you got out front? This was in front of the Kitmar? A. Yes, sir. 

Q. What did you proceed to do? A. Well, got out -- stood on the corner 
to see if I could see a taxicab. 

Q. Did you see one? A. No, sir. 

Q. Did there come a time you started to walk any place? A. I looked down 
beside the Kitmar and saw these two colored guys standing there. I asked them 


would they go in after my buddy. 

Q. You saw two colored people at the Kitmar? A. Yes, sir. 

Q. Is that on the outside of the Kitmar? A. Yes, sir. 

Q. What street would that be on? What particular street? A.It was on 
the side street. 

Q. Florida Avenue side? A. Yes, sir. 

Q. How would you describe these two colored men that you saw? A. One 
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was a little bit taller and the other was chubby. 

Q. This tall one, what was he doing at the time you saw him? A. Looking 
through the Kitmar window. 

Q. Did you have occasion to talk to this individual ? A. I asked him would 
he go in and see if he could get my buddy and the girl. 

Q. What, if anything, did these two individuals say ? A. I just hear them 
saying something, and they didn’t pay me too much mind. : 

Q. How close did you get to where this colored man and this shorter man 
were? A.I was about a step and a half from him. 

THE COURT: A step and a half? 

THE WITNESS: Arms reach. 

BY MR. MC INTYRE: ! 

@. Which way was the colored man facing at the time, this taller one, 
facing at the time you saw him? A. He was facing sideways. 

Q. Sideways to you? A. Yes, sir. 

Q. Did you ever look him full in the face? A. No, sir. 

Q. What did you do after you talked to these two persons 7 ? A. After they 
wouldn’t pay me no mind I turned and started back to the corner. 

Q. What do you mean, you turned and started to go back to the corner ? 
A. I started back to the corner. : 

Q. How many steps did you take? A. As far asI can remember, it was 
three or four steps. : 

Q. What happened to you? A. I don’t remember getting to the corner. 

Q. You don’t remember anything? A. No, sir. : 

Q. What was the next thing you remember? A. I was across the street 


talking to about three cops. 
* * * a * a * * 


Q. Mr. Sparks, this tall man you saw looking in the restaurant window was 
in the company of this smaller man; could you describe his dress? What did he 
have on? The tall man? A. I can’t describe it like that. He had a brown coat 


on. 


| 
Q. Was it an overcoat or a short coat? A. Short coat, 


! 
1 
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46 THE COURT: That is not a leading question. How far did it come down? 
You said he had on a short coat. 
THE WITNESS: It came down about as far as yours. 
THE COURT: He had no overcoat; is that it? 
THE WITNESS: Yes. 
THE COURT: He had a coat and pants on; a suit like counsel wears? He 
had no coat? No overcoat? 
THE WITNESS: No, sir. 
BY MR. MC INTYRE: 
Q. How was he built? Do you remember? A. Well, sir, he was all stooped 


X 


over and bent over and looking in the window. 
a * ae x * * ae * 
THE COURT: .... Repeat that answer, please. 
(Thereupon, the reporter read the last question and the answer given thereto 
by the witness.) 


* * *£* * *&* *€£ KF 


47 THE WITNESS: That’s allI could tell about him when I walked up to him. 


I didn’t pay too much attention. About my height is all I paid any attention to him. 
BY MR. MC INTYRE: 
Q. Did you see anybody else in the area other than these two persons? aA. 


No, sir. 
Q. Could you identify this person you saw there at the window? Are you 
able to say who it was? A. No, sir. 
Q. Had you ever seen him before? A. No, sir. 
% bs * * aK * * bd 
CROSS EXAMINATION 
BY MR. BROCARD: 
3 aK ae * * me * ae 
Q. And you can’t identify anybody who struck you? A. No, sir. 
Q. You were drinking? A. Yes, sir. I had a few -- a couple beers. 


Q@. How many? A.I wasn’t drunk. 
* * * * * * * * 
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REDIRECT EXAMINATION 
BY MR. MC INTYRE: 
Q. You stated the first thing you remember after seeing these two individuals 
is that you were in the presence of three police officers ? A. Yes, sir. 
Q. At that time did you make a check of your possessions or your wallet 
or anything like that? A. Yes, sir. | 
493 Q. Did you have your wallet? A. No. Not after when I was talking to those 
policemens. ! 
Q. You didn’t have your wallet when you were there with the police officers ? 
A. Yes. ! 
Q. You didn’t have it? A. No. | 
Q. When did you last have it? A. WhenI took it out in the Kitmar restau- 
rant. 
Q. How much did you have in it? A. Between $50 m $54. 
Q. Did you have that amount of money when you were there with the police 
officers? A. No, sir. : 


* * * * *£+ &€&* *&© * 


RECROSS EXAMINATION 
* cd me x oe * 5 * 
50 BY MR. BROCARD: | 
Q. You lost this wallet; didn’t you? Nobody took it from you. You lost it. 
A. No, sir. 
Q. You were drunk; weren’t you? A. No, sir. I wasn’t drunk. 
Q. What was the weather like? 
THE COURT: Was it rainy or clear? 
THE WITNESS: It was cold that night. Cold. 
BY MR. BROCARD: 
Q. Was there snow on the ground? A. No, sir. 
Q. Isn’t it a fact, Mr. Sparks, you don’t really know how you parted with this 
wallet? A. WhenI walked out of the Kitmar restaurant I had it. 
51 Q. You don’t know how you lost it or it got away. 
THE COURT: What pocket did you have it in? 
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THE WITNESS: Left. pocket. 
THE COURT: Pants or coat? 
THE WITNESS: Pants.., 
THE COURT: Back pocket ? 
THE WITNESS: Yes, sir. 


*x* * * * * * KX * 


BY MR. BROCARD: 

Q. You don’t know how you lost it; do you? A. No, sir. 

Q. You don’t know how. A.I had it when I was talking to those men. 

Q. But you don’t know how the wallet disappeared from you? A. (There 


was no audible response.) 
* * ae oe x * * * 
REDIRECT EXAMINATION - (Further) 

BY MR. MC INTYRE: 

Q. Tell the Court and jury your condition.when you came down there to 
those three police officers. What was your physical condition? A. After I woke 
up, I was talking to those policemen, and my nose was bloody and I had a bruised 

52 upper lip. 

Q. How big did it swell out? A. Way out there. 

Q. Was your nose broken? A. No. 

Q. Did you lose any teeth? A. No. 

Q. Did you have a scar on your upper lip? A. There was one there, four, 
five, or six months. 

Q. What was the condition of your shirt? A. It was all bloody. 

* Ac * %* * * * * 
FURTHER RECROSS EXAMINATION 

BY MR. BROCARD: 

Q. You could have fallen, Mr. Sparks, couldn’t you? A. Sir? 

Q. You could have fallen and suffered the injury you just described? A. 


No, sir. 
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Q. But you were drinking quite a bit that night? A. I wasn’t drunk. 


of Q. But you don’t know how that happened. A. No, sir, I don’t remember 
j getting hit, 7 | 
ig * * * *£ ek * * & : 
, o4 DAVID H. GOULD | 
: was called as a witness for and on behalf of the Government and, having been 
> first duly sworn, was examined and testified as follows: _ 
DIRECT EXAMINATION 
Y x* * * * * * *& * 
55 BY MR. MC INTYRE: 


Q. Officer, did you have occasion to talk to some witnesses pertaining to 
a robbery that occurred in the Kitmar on February 4, 1958 i? 
F THE COURT: Did you say in the Kitmar ? ! 
MR. MC INTYRE: Near the Kitmar. 
THE WITNESS: Yes, sir. 
: BY MR. MC INTYRE: 

Q. And do you remember the day you first had your soareraa in pertain- 
ing to that robbery? A. That was the morning of February 4, in the office of 
the Robbery Squad. 

Q. Now, who came down; do you know? A. The first man I spoke to was 
Officer Hamilton. The Special Officer. 

Q. Who else did you talk to? A. About two or three hours later I talked 

56 to a Mr. Sparks. : 
MR. MC INTYRE: Will you please stand, Mr. Sparks? 
(Thereupon, Mr. Sparks, who had been seated in the rear of the Court Room, 


stood up.) 
> MR. MC INTYRE: Is this the person you talked to? 
: THE WITNESS: Yes, sir. 
. BY MR. MC INTYRE: 
Q. Did he relate certain things that happened to him? A. Yes, sir, he did. 
y Q. Following that report, getting that information, did you have occasion 


to look for somebody by the name of Howard Langford ? A. Yes, sir. 


i 
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Q. How long did you look for him? 

MR. BROCARD: I am going to object to this because there has been no 
basis furnished with respect to the interest of the defendant in this matter. 

THE COURT: Overruled. You may answer. 

THE WITNESS: From the months of February -- 

MR. MC INTYRE: You looked for him during part of the month of Febru- 
ary ? 

THE WITNESS: Yes, sir. 

THE COURT: He is not finished, yet. 

MR. MC INTYRE: Where else ? 

THE COURT: Have you anything else to say ? 

THE WITNESS: That was it. Day and night, whenever I would alternate 
my shifts during that month, until he was arrested. 

THE COURT: When was he arrested ? 

THE WITNESS: February 18. 

BY MR. MC INTYRE: 

Q. Where did you go to find this person named Langford? A. I went to 
several locations: The pool room on Georgia Avenue, Morgan’s Pool Room I 
would frequent. I went to the Kitmar Drum Bar at 14th and Florida Avenue. I 
went to the Coffee Shop on 14th, Belmont on 14th. That is where people in that 
area seen him that knew him. I went to his apartment at 1249 Parkwood Place, 
Northwest, where I talked with his wife, and I went to restaurants in the area of 
18th and Columbia Road to look for him. 

Q-. You stated you went to an apartment where his wife was living? A. Yes, 
sir. 

Q. Was he there at that particular time? A. No, sir. 

Q. Did you have occasion to go back there? A. Yes, sir. 

Q. And what did you find when you went back to that address? A. I went 

back about 18 hours later, at 4:00 o’clock in the morning. The apartment 


was vacant. They had moved. 
aK * 5 3 ce * aK * * 


Q. When did you have occasion to see Langford following his arrest? A. 
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The next morning when I came to work, the 19th. 


Q. What was the purpose of seeing him at that particular time? A. The 


arrest was made. I caused the arrest by sending a lookout for him. In the 
morning I was notified he had been arrested and I went to him in the police 
cell block and brought him to my office. 


Q. What was the purpose of bringing him to your office ? A. To conduct 


‘ a police line-up. 
59 


Q. Did you so conduct a police line-up? A. Yes, ee 
Q. How many individuals were in the police line-up ? A. Four. 
Q. And that is four, including the defendant Langford? A. Three including 


the defendant. 


60 


THE COURT: Three excluding the defendant. There were four altogether ? 
THE WITNESS: Yes, sir. 
THE COURT: And among the four was this defendant ? 
THE WITNESS: Yes, sir. 
oe cs * ae a * * * 
Q. Did you have anybody come down to look at the line-up? A. Yes, sir. 
Q. Who was that? A. Mrs. Mermelstein. 
Q. Mrs. Mermelstein? A. Yes. 
Q. She has already testified. Is that the lady who already testified ? 
THE COURT: aren’t you going from one count to the other ? I thought he 


was talking about the Sparks incident. Now you are going into the Mermelstein 
matter. ! 


MR. MC INTYRE: Yes, sir. This officer -- 

MR. BROCARD: Let’s approach the bench. 

THE COURT: Yes. 

(Thereupon, counsel approached the bench, and conferred with the Court as 


follows:) 


MR. BROCARD: There has been no foundation for any testimony in megezd 


to Mrs. Melmelstein by Detective Gould. 


MR. MC INTYRE: He is going to have her pointing out Langford. 
THE COURT: Not on Count 2? | 
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MR. MC INTYRE: Yes, that is right. 
THE COURT: What did she know about Count 2? That is Sparks; isn’t it? 
MR. MC INTYRE: I was not able to have the Officer testify at an earlier 
time and I had to do it this way. 
61 THE COURT: WhatI am getting at, the testimony you are putting in is 
relevant, but I do not want the jury confused. 
I thought he had a line-up on Sparks. 
MR. MC INTYRE; I want to make it clear. We did have it on Sparks. 
THE COURT: I will overrule the objection. 
(Thereupon, counsel returned to the counsel table, and the following 


proceedings were had:) 

BY MR. MC INTYRE: 

Q. This line-up on the 19th: Who did you invite down to make identifica- 
tion in the line-up? A. Mrs. Mermelstein. 

Q. How about Mr. Sparks? A. No, sir. I did not invite him to attend the 


line-up. 

Q. He didn’t come down? A. No, sir. 

Q. Could youtell us what you actually said to Mrs. Mermelstein as she 
came down to your office to proceed with the line-up? 

MR. BROCARD: I object. No foundation has been laid with regard to Mrs. 
Mermelstein from this witness. 

THE COURT: I doubt that there has to be because Mrs. Mermelstein 
stated what was said, according to her understanding. It is corroborative and proper., 
Objection overruled. 

62 BY MR. MC INTYRE: 

Q. What did Mrs. Mermelstein actually do when she came down to your 
office for the purpose of identification in this line-up? A. I instructed Mrs. 
Mermelistein when she came in that we had a couple of persons we had arrested 
for her to view. We wanted her to look at these men and if she saw anyone in 
this line-up she had ever seen at any time, anywhere, to look up and point a finger 
to them, identify them and step back, and not to have any discussion with them, and 
tell me when and where she saw the individual. 
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Q. Did there come a time when Mrs. Mermelstein went forward to the 


line-up? A. Yes, sir. 

Q. Did she ever point out anybody? A. Yes, sir, she did. 

Q. Who did she point out? A. The defendant, Mr. Langford. 

Q. Do you see Langford here in the Court Room today the person she 
pointed out? A. Yes, sir. | 

Q. Where is he? A. Seated there with the defense aes 

Q. After she pointed him out do you remember what she did? 

* * * *&* *£* * KF 

THE WITNESS: She went up to the line-up. She went over and placed 
her hand on the defendant and said, ‘‘This is the man.’’ | 

BY MR. MC INTYRE:; 

Q. Did she go any place after she identified the man? A. Yes, sir. We 
took her back to the front of the office , away from the defendant, and sat her 


down. 
* * * a 


(Thereupon, a photograph was marked 
Government’s Exhibit No. 1, for 
identification). 


BY MR. MC INTYRE: , 

Q. I show you Government’s Exhibit No. 1, for identification, and ask 
you if you can identify it (handing). A. Yes, sir. | 

Q. What do you identify that as being? A. As an official photograph made 
by the Detective Bureau Lab. The Identification Bureau. This is a photograph 
showing the defendant in the line-up on the morning of February 19, 1958, with 
three men, in the same arrangement, the same order taken a few minutes after 
this identification was made by the complainant and preserved in my jacket here, 
to be used in Court. 2 

Q. Which one, in this picture, is the defendant Langford? A. The defend- 
and is on the left of the group. | 

Q. That is, looking at the picture? A. Looking at the picture. 

(Thereupon, Mr. McIntyre handed Government’s Exhibit No. 1, for identifi- 


cation, to the Deputy Clerk.) 
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65 MR. MC INTYRE: At this time, I would like to show it to the jury, Your 

Honor. 

THE COURT: Have you introduced it in evidence ? 

MR. MC INTYRE: At this time we will move to introduce Government’s 
Exhibit No. 1, for identification. 

THE COUR!;: Is there any objection? 

MR. BROCARD: Before it is introduced, Your Honor, I would like to 
cross examine the officer with respect to it, if Your Honor please. 

THE COURT: You may. Just on this particular phase of the examination. 
Just with respect to that. 

MR. BROCARD: Only with regard tp this. 

THE COUR: All right. 


.. CROSS EXAMINATION 
(With respect to Government’s Exhibit 1, for identification) 


BY MR. BROCARD: 

Q. What I want to ask you is this: There were other pictures taken of this 
line-up; weren’t there? A. No, sir. This was fhe only photograph taken. We 
take two or three shots of the line- a for, identification, in case one of the films 
or bulbs shouldn’t function. 

THE COURT: Is that all? 

MR. BROCARD: That is all. 

66 THE COURT: It may be received in evidence. 


(Thereupon, Photograph, heretofore marked 
as Government’s Exhibit No. 1, for identi- 
fication, was received in evidence.) 


THE COURT: You may show it to the jury. 
ae * * rs * * * a 
CROSS EXAMINATION 
BY MR. BROCARD: 
* x .* * 3k 5 * ak * 
67 Q. Do you know of your own personal knowledge, Officer Gould, whether or 
not any other officer talked to the complainant Mermelstein beside yourself be- 
fore she made the identification in the line-up? A. Immediately before she made 
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the identification in the line-up I was the only officer that spoke to her, that I 
know of. She came to the office of the Robbery Squad and asked for me andI 
was called to the front and talked to her. Whether pomebody talked to her be- 
fore that, I don’t know. 

Q. You testified, Officer Gould, you instructed her betore she made the 
identification. What do you mean by that? A. Yes, sir. It is frequent that a 
complaining witness in a robbery case will go up toa defendant, someone they 
identify in the line-up, strike them, kick them, show acts of violence, and we 
always instruct them not to show any emotion, if possible. | 

Q. Did you tell Mrs. Mermelstein that in this case before she identified 
the defendant: ‘‘We have got the man who robbed you. Go over and put your 


finger on him.’”’ A. No, sir. 
* * 3 * * ae % * 


(Thereupon, counsel approached the bench and conferred with the Court 


as follows:) i 

MR. BROCARD: Your Honor,I realize I am about to tread on dangerous 
ground. After this line-up they let this man go. 

THE COUR?: All right. You can get that from this vices! 

MR. BROCAED: But he will bring out the fact that they held him ona 
materiality charge and things like that which I don’t want brought up. 

THE COURT: Are you going to keep him on much longer ¢ ? 

MR. BROCARD: Yes. : 

THE COURT: Some of these jurors have cars and they get tickets after 
4:00 o’clock. That is the reasonI adjourn in criminal cases as near as I can 
at 4:00 o'clock. : 

MR. BROCARD: Give me five minutes, 

THE COURT: All right. | 

(Thereupon, counsel returned to the trial table, and the following proceed- 
ings were had:) , 

BY MR. BROCARD: | 

Q. Isn’t it a fact, sir, after this so-called identification was made, this man 


was freed? A. He eventually was freed, yes, sir. 
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Q. He was freed? A. Yes. 2 
~ Q. Which means, Officer Gould, the man was innocent of this crime; doesn’t < 
it? 5 
MR. MC INTYRE: I object, Your Honor. 
THE WITNESS: No, sir. 
THE COURT: That is a pretty broad conclusion. 
BY MR. BROCARD: 
Q. He was freed, Officer Gould; wasn’t he? A. He was freed by the Courts. 
71 MR. MC INTYRE: Your Honor. , 
MR. BROCARD: That is all I have. 
REDIRECT EXAMINATION 
BY MR. MC INTYRE: | 
Q. He wasn’t freed that day; was he? 
MR. BROCARD: I object to that. 
THE COURT: Overruled. Answer the question. » 
THE WITNESS: No, sir. He was not freed that day. * 
BY MR. MC INTYRE: 
Q. They eventually freed him; is that correct, officer? A. Yes, sir. 
Q. When you had him there at the police line-up, had he been arrested on 
either of the January 30th charge or the February 4th charge ? 
MR. BROCARD: I think he answered that. 
THE WITNESS: No, sir. He was not arrested in reference to either of 
these cases. ~ 
MR. MC INTYRE: That is all. Le 
RECROSS EXAMINATION 
BY MR. BROCARD: 
Q. What do you have the line-up for ? 
THE COURT: Wait a minute. Are you through? 
MR. MC INTYRE: Yes. 


THE COURT: Why do they have the line-up? 
THE WITNESS: Because this subject was a suspect in these cases. . 
72 . BY MR. BROCARD: 
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Q. And then he was freed. A. (Pause) 
MR. BROCARD: I have no further questions, if the Court please. 
MR. MC INTYRE: I have another question. 

FURTHER REDIRECT EXAMINATION 


BY MR. MC INTYRE: ! 

Q. From the time he was set free -- can you state approximately the 
time? A. Yes, sir. About 11:00 o’clock the morning of March 25, 1958. 

Q. At the time this occurred, where was this case involving Sparks and 


this case involving Mrs. Mermelstein ? | 

MR. BROCARD: I don’t think that is relevant. | 

THE COURT: We will see. Let him answer. I will strike it if it isn’t. 

THE WITNESS: The information in respect to these two cases had been 
presented before the Grand Jury and it was pending for indictment. 

MR. MC INTYRE: That is all. | 

FURTHER RECROSS EXAMINATION 

BY MR. BROCARD: 

Q. And the Grand Jury did not see fit to indict him. 

THE COURT: If he knows. 

THE WILNESS: The Grand Jury did indict him. 

BY MR. BROCARD: 

Q. Did not at that time; did they? A. I think we ren! a true bill here. 

Q. They didn’t indict him. | 

THE COURT: When? 

MR. MC INT YRE: What date ? 

MR. BROCARD: In March. 

THE WITNESS: I don’t know when the indictment was returned. 

BY MR. BROCARD: | 

Q. But they did not indict him at that time. I don’t want to argue with you. 
He was freed, so he was not indicted. A. When that crime was presented to the 
Grand Jury they did return an indictment. I don’t know it was any longer pending 
in this case than any other case. : 

Q. But, Officer, when the defendant was freed, he had been in the line-up, 
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you had had an opportunity to work on the case, and everything else. A. Yes. 
He had been in the line-up. 
a ok 


75 October 30, 1958 
bd * * * cs * * 
79 VERNON HAMILTON 
was called as a witness for and behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 
Q. Would you give your name, please? A. Vernon Hamilton. 
Q. Are you an officer in some capacity? A. Yes, sir, I am. 
Q. What kind of capacity are you an officer? A. I am a Special Officer pro- 
tecting the premises of private clients. 
me a * bd * * * * 
Q. Directing your attention, Officer, to February 4, 1958, did you have 
occasion to see somebody by the name of Howard Langford? A. Yes,I did. 
80 Q. And do you see a person you know by the name of Howard Langford 
in this Court Room? A. Yes, I do. 
Q. Would you point him out? A. Right over there. Sitting over there 
(pointing). 
Q. The one sitting at counsel table with the light jacket? A. Yes. 
MR. MC INTYRE: May the record show he identified Howard Langford? 
THE COURT: Let the record so show. 
BY MR. MC INTYRE: 
Q. Do you know him by some other name? A. Yes, sir. 
Q. What name? A. Flako. 
Q. Where did you see Howard Langford, otherwise known as Flako, on 
February 4, 1958? A.In the Kitmar Restaurant, 2300 Fourteenth Street. 
Q. What were you doing in the Kitmar Restaurant on that particular 


night in question? A.I was on duty as a Special Officer on the premises. 
Q. What time did you see Howard Langford in the Kitmar? A. Between 
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the hours of 12:35 and 1:00 a.m., in the morning. 
Q. What was he doing at the time you saw him there in the Kitmar? A. 


He was drinking a glass of beer. 
Q. Was he with anybody else? A. Yes, sir. He was. 
Q. Who was he with? A. Ashort fellow -- heavy set. I don’t know him by 


name, though. 

Q. What kind of complexion did he have? A. A little darker than I am. 

Q. Would you say that he was as dark as the defendant Langford? A. No. 
He was a little lighter. | 

Q. Was he much shorter than Langford? A. Yes, sir, he was. 

Q. What did you see Langford and this person doing a A. They were holding 
a conversation. 

THE COURT: At the bar? 

THE WITNESS: At the table, in the booth. 

BY MR. MC IN1YRE: | 

Q. Where were you standing when you saw Langford and this person in 
conversation? A.I was standing near the bar, about 8 feet from him. 

Q. Did you have occasion, on that particular night, to see a person by the 
name of Charles Sparks, a person you now know by the name of Charles Sparks ? 
A. Yes, I did. | 

Q. Where was he seated? A. He was seated to the right of me, about 12 
feet away. 

Q. Could you say how far he was from where Langford and his friend were 
seated? A. About 10 feet, sir. | 

Q. Did there come a time when you had anything to say to Charles Sparks ? 
A. Yes, I did. 

Q. And what did you do? A. I ejected him from the premises because he 
had too much to drink. | 

Q. Where did you first see him about this going out of the premises? A. 
Well, he was holding a lengthy conversation with the waitress there. 

Q. What did you do when you saw that occurring? A. I walked up to find 


out what the conversation was about. 
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Q. Did you talk to him? A. Yes, I did. 

Q. Did he talk to you? A. Yes, he did. 

Q. Could you understand him? A. I did. 

Q. What did you tell him? A.I asked him if he had anything before he got 
‘on my premises. He said, yes, he had a couple of beers. 

Q. What did you tellhim? A. I told him I thought he had had enough and 
he would have to leave. 

Q. What did he say? A. Nothing. 

Q. What did he do? A. He got up. 

Q. Where did he go? A. Toward the door. 

Q. What did you do? A. I followed behind him. 

Q. How far did you go? A. I went back to the door. 

THE COURT: To the door or through the door ? 

THE WITNESS: To the door. 

THE COURT: And he was through the door, then? 

THE WITNESS: I opened the door for him, in fact. 

BY MR. MC INTYRE: 

Q. Did you have occasion to go out? A. Yes, sir, I did. 

Q. Did you see anybody in the area? A. There was nobody on the street at 
that hour. 

Q. What did you do after you opened the door and Charles Sparks went out ? 
A. I walked back to the position I was in, in the beginning, standing at the bar. 

Q. Are you able to see out of the restaurant on to the street? A. Yes, sir, 
I can. 

Q. Did you see anybody out there? A. There was no one out there. 

Q. Did you see Charles Sparks out there at that time? A. Yes, sir, I did. 

Q. Now, did there come a time when you saw anybody else leave this Kit- 
mar Restaurant? A. Yes, sir, I did. 

Q. Who did you see leave? A. Langford. 

Q. The defendant Langford? A. The defendant Langford. 

Q. How long after Charles Sparks left the Kitmar did you see Langford 
leave the Kitmar Restaurant? A.I would say about 45 seconds. 


@ 
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Q. Where were you when Langford left? A. About 5 feet from the door. 

Q. Did you see any more of either Langford or Sparks after they were 
outside of your premises? A. Yes, sir, I did. ! 

Q. What did you see? A.I seen Langford walk to the right of the Kitmar 
door on Florida Avenue. | 

Q. Just a minute. Officer, I would like to have you step down here and 
give us a rough sketch of how the Kitmar Restaurant is located on Florida 
Avenue, on 14th Street, and where the front door is located, and also where the 
windows are located on Florida Avenue. | 

(Thereupon, the witness left the witness stand and went to the blackboard.) 

THE WITNESS: This is the bar where I was standing, here. (Draws) 
This is the door and these are the windows leading to the side of the door. (Draws) 

THE COUR?: Is that looking on Florida Avenue ? | 

THE WI1NESS: Yes, sir. ‘his is Florida Avenue. 

BY MR. MC IN'L'YRE: 

Q. What other street -- that is Florida Avenue. What other street borders 
the Kitmar Restaurant? A. Fourteenth Street, right here. 

Q. Which way is downtown? A. Downtown is this way, 

Q. Make an arrow. A. (The witness made a mark on the board.) 

Q. And the main door of the Kitmar, draw that. A. (The witness made a 


mark on the board.) | 

Q. The main door to the Kitmar, through which Charles Sparks left the 
premises, faces which street? A. On an angle, it faces 14th Street, 

Q. In other words, it cuts across an angle so it would be on both Florida 
and 14th Street; is that correct? A. Yes, sir. ! 

Q. Officer, the question has been put to you: After Langford and Sparks 
had gone outside, did you see either one of these two go any place else; and 
what did you answer to that question? A.I seen Langford e° down Florida 
Avenue. 

Q. Then, what did you see? A. I then seen Sparks going in the same 
direction. 

Q. Would you take the witness stand, please ? 
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(Thereupon, the witness returned to the witness stand.) 

Q. Did you have occasion to see Charles Sparks again that night? A. I ‘ 
did. 

Q. How long was it after Howard Langford, the defendant, left the Kitmar 

that you again saw Charles Sparks? A. About a minute and a half, at the 
most. 

Q. What was his condition at the time when you saw Charles Sparks again? 
A. His face was bloody. 

Q. How did he appear to you at that particular time? A. That he had x 
been hurt. 

Q. What was his mental condition? A. He was bleeding very badly as 
though he was hit in the face with something. 

MR. BROCARD: Wait a minute. I object to that. I move that be stricken. 

THE COURT: What? 

MR. BROCARD: That he had been struck in the face. He doesn’t know 
about that. 

THE COURT: I understand his testimony to be that he appeared as though 
he had been struck in the face. 

MR. BROCARD: That is a conclusion and I object to it. 

THE COURT: Overruled. 

BY MR. McINTYRE: 

Q. Did Charles Sparks say anything to you? A. No, sir, he didn’t. 

Q. Did he make any spontaneous statement? A. No, sir. I said some- 
thing to him first. 

Q. What did you say tohim? A.I asked him what happened. 

Q. What did he say to you at that time? A. ‘‘A tall colored man in a brown 
coat robbed me.’? 

Q. Where was Sparks bleeding from at the time you saw him? A. From 
the nose and mouth. 

Q. Was there much blood on his shirt? A. Yes, sir, he was covered with ‘ 
blood. - 

Q. After Sparks made these statements to you -- was it inside the Kitmar 
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Restaurant? A. No, sir; in front, on the doorstep. | 

Q. How did you happen to see him there at that particular time? A. I 
happened to be looking out the door. | 

Q. Did he come to the door? A. He started in. 

Q. What did you do? A.I approached him. 

Q. Where did you take Sparks at that particular emnew ° A. Down to the 
police call box. | 

Q.Is that on down 14th Street? A. Yes, sir, it is; going south. 

Q. Did you get to the call box? A. No, sir, I didn’t. 

Q. Why didn’t you get to the call box? A.I seena detective cruiser coming 
up the street and flagged him down. ! 

Q. Did you have some conversation there at that particular time? A. Yes, 
sir, I did. | 

Q. Did you have occasion to see anybody again at that particular time? A. 
Yes, sir, I did. 

Q. Who did you see? A. Langford. ! 

Q. Where was Langford at that time? A. Looking in the Kitmar Restaurant 
door. | 

Q. In the front door? A. Yes, sir, in the front door. — 

Q. What did you do? A.I explained the situation to the detective, what had 
happened, about this tall colored man in the brown coat. , 

Q. Don’t give us the conversation. What did you do? A. I pointed up the 


street to Flako looking in the door. | 
Q. Flako being Howard Langford? A. Yes, sir. | 
Q. What did you see Langford do at that time? A. He ran. 
Q. He ran? A. Yes, sir, he did, up 14th Street. | 
Q. What did you do then? A.I gave chase. : 
Q. Were you able to catch Howard Langford? A. No, sir, I didn’t. 
Q. Did you continue to look for Howard Langford that night ? A. Yes, sir, 


we did. 
Q. Where did you go to look for him? A. We circled the area looking for 
him and went to the house where he was supposed to be living at the time. 
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Q. Was anybody at the house? A. No. 

Q. What time was that? A. About 1:30 a.m. 

Q. Had you ever had occasion to see Howard Langford at the Kitmar prior 
to February 4? A. Yes, sir, I did. 

Q. Had he come in there regularly? A. He came in quite regular. 

Q. After this occurred, did you ever see Howard Langford come in the 
Kitmar Restaurant after February 4? A. No, sir. 

MR. BROCARD: I object. I don’t believe it is relevant. 

THE COURT: Overruled. 

BY MR. MC INTYRE: 

Q. Did you ever see him in the Kitmar Restaurant after February 4? A. 
No, sir, I have never. 


* %* * * * %* %+* * 


CROSS EXAMINATION 


BY MR. BROCARD: 
Q. Officer Hamilton, your testimony is very interesting. To begin with, 


you testified that Mr. Sparks told you he had been struck by a colored man and 
robbed; is that correct? A. That’s right. 
x x *  * ok * * * 

Q. You threw this man out; right? A. Yes. I ejected him. 

Q. Yes. A. Because I thought he had too much to drink. 

Q. What do you mean? A. He had very thick speech. 

Q. He was drunk? A.I wouldn’t say drunk. He could walk. 

THE COURT: He said, ‘‘Threw him out.’’? Did you throw him out? 

THE WITNESS: No. 

THE COURT: Did you put your hands on him? 

THE WITNESS: No. 

THE COURT: Do not use the word ‘‘throwing’”’ hereafter. 

BY MR. BROCARD: 

Q. You ordered him out? A. Yes, sir. 


* * * * *€* * KX * 


BY MR. BROCARD: 
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Q. Who left first? A. Sparks. 


Q Q. How soon afterward did Langford leave? A. I would say about 45 seconds. 
Q. How soon after that did you see Sparks again? A. ‘About a minute and a 
half. | 
Q. And all this was supposed to have taken place in a minute and a half -- 
he was hit, according to your testimony. A. Yes, sir. | 
100 Q. How do you know he was hit ? You never saw anything happen to Sparks ? 
Isnt it a fact, Officer Hamilton, you saw the man coming back with blood on his 


face, as you testified, but you don’t know what happened to him. A. He said he 
was hit. 


“ Q. You are not imagining things, Officer. A. Iam . imagining things. 
Q. Are you sure he didn’t tell you what happened? A. No, sir. He told 
me he was hit and robbed. | 
Q. I believe, yesterday, he didn’t know what happened. What is your answer 
to that? A. He passed out on me after he told me that. : 
Q. He didn’t say that yesterday. What about that? 
THE COURT: Do not ask him what somebody else testified to. 
MR. BROCARD: I have a right to check his aa 
, THE COURT: It is argumentative. 
vs BY MR. BROCARD: | 
Q. Are you trying to tell this Court and jury you. know better what happened 
to this man than the man himself? A.I am only telling what I know. 
Q. You never saw him hit by anybody. A.I never seen him hit, no. 
x * ss * * * * * 
104 Q. Officer, did there come a time when you had a conversation with the de- 
. fendant Langford in the Kitmar Restaurant after Sparks came in? A. Yes, sir, 
there was. | 
Q. Do you remember your testimony in answer to a question of Mr. Mc- 
Intyre’s that after you talked with the detectives you looked around and saw Lang- 
ford at the window and he ran? A. Yes. : 
2 Q. How do you reconcile that with the fact that you had a conversation with 
Langford -- A. (Interposing) This was not after; this was on the premises. Both 
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of them were there. 

Q. So, he did run away; is that right? A. Yes, he did run. 

105 Q. You say you looked for him at his home. How do you know where he 
lived? A. The Metropolitan Police called in and got the address. 

Q. And you say there was nobody there? A. No, sir. There was nobody 
there, to my knowledge. 

% * * * * * * 

Q. Officer Hamilton, after Sparks was hurt you had a conversation with 
the defendant Langford? Right? A. No, sir, I did not. 

Q. Do you remember I asked you before about that and you said you did? 
A. When they were both on the premises. Sparks hadn’t left. 

Q. I am talking about after. A. No, sir, not after. I had nothing to say 
to him. I was looking for him. 

} Q. Officer Hamilton, before Sparks had left the restaurant, did you have a 
106 lengthy conversation with the defendant? A. No, sir. 
Q. Did you talk to him at all? A. Yes, I did. 
% ok * x * * ae xk 

Q. You testified you went out looking for Langford. A. Yes, sir. 

Q. What did you do that for? You weren’t paid to do that. A.In the act 
of a felony that is my job. Knowing him, andI seen him on the premises, and 
since I had his description, I got from Sparks, I was looking for Langford. 

Q. When did you get that description from Sparks? A. When he started in 
the Kitmar restaurant after he had been hit. 

Q. I thought you told him he passed out as soon as he got in there. A. 
After he told me. | 

107 Q. You didn’t say that before, Officer Hamilton. A. Yes, I did. 

Q. The police were on the scene; right? A. Yes. 

Q. They came on the scene afterwards? A. Yes, sir. 

Q. And your job was to protect the Kitmar Restaurant from any disorder ? 
A. Yes, sir. 

Q. But after this happened you decided to chase Langford. A. No, sir. In 
the act of a felony and through a description, I have the authority to arrest anyone 


* 


on the street if I know -- 
. (Interposing) But the police were right there. You weren't trying to 
make a Ses: impression on the police; were you? A. No, sir. 
Q. Didn’t you call the police ? A. Pardon me? | 
Q. Didn’t you call them? Is that why you went along with them? A. No, 
sir. I knew whol was looking for. 
108 Q. You told them what you have testified to here ? A. I knew who I was 
looking for. 7 
Q. But the police didn’t? A. They had to go by my description. I had seen 
Langford that night. 
* * * * * K k : 
Q. Did you ever call to Langford before he ran? A. No, sir. 
Q. How far away is the call box from the Kitmar ? A. I hadn’t gotten to 
the call box. 


@. How far were you? A. About half a block. | 
Q. A couple hundred feet -- How far is a half block? You ought to be able 


to answer that. A. I would say twice the size of the Court a in length. 
* * * * a * * * 
109 Q. And you say he ran from you; is that right? A. He ran when I pointed 
my finger up the street toward him. | 
Q. Was he looking in your direction? A. No, sir, he wasn" when I first 
seen him. 
Q. What did he run for? A. He turned and saw me pointing and ran. 
Q. You said he wasn’t looking in your direction. A. When I first seen him 
he didn’t see me. 
oe * ae ae a *x * ae 
REDIRECT EXAMINATION 
BY MR. MC INTYRE: 
* * *x* * %*« *« *& * | 
112 Q. Do you remember how Langford was dressed when you saw him there 
in the Kitmar this night of February 4? A. Yes, sir,Ido. 
Q. How was he dressed? A. He had on a brown tweed overcoat, sport 
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shirt open at the collar and a blue sweater. 

Q. Would you call it a dark brown or a sugar brown, or what? A. Inter- 
woven. It was tweed. It was dark and light. 

Q. Was it more dark than light? A. More dark than light. 

Q.. You stated on cross examination of counsel that you didn’t have a 
conversation with the defendant Langford but some words were passed or ‘some- 
thing to that effect. Do you want to clarify that for the record? A. Yes. I was 
standing by the bar and Langford said, ‘I guess people give you a hard time.’’ 
I said, ‘“Not in general,’’ and that is all. 

Q. When did that occur? A.  WhenI was standing by the bar. Sparks was 
standing in the premises and so was he. 

Q. And that was prior to the time he asked Sparks to leave? A. Yes. 


*x* * * * © K€ KX * 


113 Q. And that was with this short, stocky friend that he was seated with? A. 


Yes, sir. | 
Q. When Charles Sparks came back into the Kitmar, you came to the front 
door and he was bleeding from the nose and the lips, was his condition, would you 
say, dazed? Did he really know what was going on? A. He knew what was going 
on. 
Q. At that time? A. Yes, sir, he did. 
Q. What seemed to happen to him after he came back there? A. After he told 
me what happened he seemed to get sick and I supported him. 
Q. Where did you take him? A.I was on the way to the police call box with 
him. 
Q. That is when you left him with the police officer? A. Yes, sir. 
*¥ * *€* * *£ K€ KX * 
RECROSS EXAMINATION 


BY MR. BROCARD: 
Q. You got me confused again, Mr. Hamilton. You said when Sparks came in 


114 he passed out; and now you say you supported him. What happened? A. He 


explained what happened to me and then he got sick in the legs. 
Q. He didn’t pass out? A. He was very sick. Just about out. 
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Q. But he wasn’t out? A. I would say he was out. 
Q. There is a difference between being out and a supported. A. He went 


limp in my arms, I was holding him up. 
x x * + * x * x 


117 Q. Officer Hamilton, do I understand you to say that when Sparks first 
came in the Kitmar Restaurant he told you what happened ? A. Yes, he did. 
Q. And he described a man? A. Yes, he did. | 
Q. Did you know who the man was after that description? A. Yes, sir, I 
did. : 
Q- Did you know his name? A. Only by ‘‘Flako.”’ 
* * * * *£ * K * . 
119 MOTION TO DISMISS ON BEHALF OF THE DEFENDANT 
MR. BROCARD: Your Honor, I am going to move for 4 Motion to Dismiss 
Count 2 of the indictment which involves Charles E. Sparks for the reason that the 
Government failed to prove this defendant was the one who committed that offense. 
MR. MC INTYRE: It is a jury question. Itisa question for the jury. 
THE COURT: I think the circumstances are sufficient. 
MR. BROCARD: In view of the evidence this Officer gave, which is vague 
and conflicting. I 
THE COURT: Goodness; I thought it was very accurate. 
MR, BROCARD: Your Honor, he contradicted himself at every turn. 
THE COURT: That is the difference that makes horse trading. That is 
what David Harriman said. 
MR. BROCARD: I am not going to make an opening statement but I would 
like to put Mrs. Mermelstein on the stand. | 
MR. MC INTYRE: You are not going to make an opening statement ? 
MR. BROCARD: No. I am not required to. 
THE COURT: You are not required to. I understand from the way you talk 
your defense is really going to be an alibi. 
120 MR. BROCARD: Yes, sir. I am not going to use it, se 
MR. MC INTYRE: Do you want Mrs. Mermelstein here ? 
MR. BROCARD: I don’t know. 
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THE COURT: See if Mrs. Mermelstein is in the witness room. I will deny 
your motion. I will properly instruct the jury on circumstantial evidence. If 
you have any particular prayer I wish you would think it over and let me know. 

MOTION FOR MISTRIAL ON BEHALF OF THE DEFENDANT 

MR. BROCARD: I would like to make a motion for a mistrial on the ground 
of the joinder of these two counts is highly prejudicial. The evidence involving 
the two crimes is so different, I can’t see how the one case wouldn’t prejudice 
the defendant in the other case. 

THE COURT: I will rule the same as before. Motion denied. 

*x* * ae * x * * 
123 DORA MERMELSTEIN 

was called as a witness by the defense and, having been previously duly 

sworn, Was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BROCARD: 

Q. Mrs. Mermelstein, I only have a few questions to ask you. You remember 
yesterday you testified how this man came into the store. A. Yes. 

Q. On January 30. A. Yes. 

124 Q. What I want to ask you is this; You said he had a stocking over his 
head. A. Right. : 

Q. A woman’s stocking? A. A women’s stocking. 

Q. Do you know what color it was? A. So -- woman’s stocking. 

THE COURT: It wasn’t black or white -- the ordinary tan shade that women 
wear ? 

THE WITNESS: Yes. 
MR. BROCARD: May I have this marked. 


(Thereupon, a silk stocking was marked 
Defendant’s Exhibit No. 1, for identification.) 


BY MR. BROCARD: 

Q. I show you what has been marked as Defendant’s Exhibit No. 1 and ask 
you if it was a stocking like this. This isn’t it, but something like it. A. Yes. 

Q. Would you say it is about the same color or something like this? A.It 


is about the same. : 


~ 
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Q. This isn’t the same stocking. 

THE COURT: She understands that. She says she thinks it is about the 
same color. 

THE WITNESS: Yes. : 

BY MR, BROCARD: | 

Q. You know how women’s stockings are: Some are black, some gray, 


dark dray. 

THE COURT: She said it was ordinary tan. 

THE WITNESS: Like this. 

MR. BROCARD: Something like this ? 

THE WITNESS: Yes. 

BY MR. BROCARD: 

Q. What was the lighting in the store at the time ? Did you have good 
lighting in the store? A. It was daylight and we had lights. 

Q. Like in the Court Room? A. Brighter. ! 

Q. It was brighter in your store than in the Court Room? A. Yes. 

Q. How much -- Strike that, please. How long did you look at this man’s 
face with the stocking on it? A. I tell you. I didn’t look on the watch. I just -- 
when he catch me so by my dress and he told me, “Give me the money,’ I opened 
the register and give him the money. I told him, ‘4 don’t have any money.’? Then 
he pulled a knife from the other pocket against me here (indicating). Almost touch 
me here with the knife. The register stays in the store. I push a button on the 
register and took out all money and put money here, and then he was busy with the 

money to put in the pocket and I pulled me from him. You see, I was so strong I 
don’t know how. And I escaptd. 

Q. And you ran? A. Through the door. 

Q. How long did you look at his face ? 

MR. MC INTYRE: I am going to object. 

THE WITNESS: I didn’t -- 

THE COURT: (Interposing) One minute. 

MR. MC INTYRE: This is nothing more than an extension of cross examin- 


ation that defense counsel went through. 
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THE COURT: And those questions were asked before on cross examination. 
I sustain the objection. 

MR. BROCARD: I think it is an extremely crucial thing. 

THE COURT: You are repeating what you have in the record. 

MR. BROCARD: I am not so sure. 

THE COURT; I know itis. 

MR. BROCARD: Very well. 

BY MR. BROCARD: 

Q. How long did you look at his face? A. I told youl didn’t look on the 
clock. 

THE COURT: Did you look at his face at all? 

127 THE WITNESS: Yes. 

THE COURT: You saw his face? 

THE WITNESS: Yes. 

BY MR. BROCARD: 

Q. How long -- A. Three - four seconds -- four seconds -- five seconds. 

*K * * * * * * cd 
CROSS EXAMINATION 

BY MR. MC INTYRE: 

Q. When he came in, did you look at him? When he came in your store ? 
When you looked up, you were fooling around with some bottles, did you look at 
him at that time? A. Yes. He catched me. 

Q. And you looked at him? A. Yes.. 

Q. And you were looking at him when he asked you to give him money ? 

A. Yes. 

Q. And when you told him you didn’t have money, were you looking at him ? 
A. Yes. 

Q. And when he pulled the knife from his pocket, did you look at it? A. Yes. 

128 = Q. And when you gave him the money, did you continue to look athim? A. 
Yes. ThenlI escaped from him. 


* * &€* *£ KF * K€ * 


REDIRECT EXAMINATION 
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BY MR. BROCARD: 

Q. You looked all the time but you didn’t look in his face all the time. 
A. He make me to look. | 

Q. But you looked in his face for four or five ae A. Yes. 

Q. Then you looked at his arms, body, and face? A.I saw his face. 


* * * *£ *€* K€ *& 


129 (Thereupon, counsel approached the bench and conferred with the Court 

as follows: | 

MR. BROCARD: Your Honor, at this point I would like to request per- 
mission of the Court to conduct an experiment, with the approval of the Court. 

THE COURT: With what witness ? ! 

MR. BROCARD: I have the man out there who is the man’s same size. 

THE COURT: What witness are you going to have to make the identifi- 
cation? You can’t put it up to the jury. 

MR. BROCARD: I will let them put the mask on him and let the jury see 
how difficult it is. | 

THE COURT: I will not permit that. I thought your strategy was going 
to be different. I will deny that. 

MR. BROCARD: I would like the defendant to put on the mask alongside 
of the other man and have them face the jury. 

THE COURT: What do you want to do, make the jury witnesses ? That’s 
what you are doing. 

MR. BROCARD: I think the jury has a right to know what a person wearing 
a mask looks like in six seconds. 

130 THE COURT: Who said six seconds ? 

MR. BROCARD: The witness. She said she looked at him, 

THE COURT: When he came in and grabbed her and after that. We just 
had that. 

MR. BROCARD: I disagree with that. 

THE COURT: You can disagree. I heard the testimony. 

MR. MC INTYRE: I don’t believe it should come in, It is not the same 
mask. It could be entirely different. I don’t think it has any perspective weight 
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-in this trial. It*could be entirely different from what he had on. There was testi- 
mony she could see through it. 
MR, BROCARD: And Defendant’s Exhibit No. 1 was like it. 
THE COURT: She didn’t say so. "4 
MR. MC INTYRE: If you slip that over a person’s face it would be tight. 
THE COURT: It would be. Did you ever put on your wife’s stocking? 
MR. MC INTYRE: He may have one that is very loose fitting. 
THE COURT: I will deny your motion. 
MR. BROCARD: I want the:Court to know, unless the Court strongly objects, 
I believe I have a right to it. In my closing argument I can put it on myself. In my 
- closing argument to the jury I would like to put it on and let the jury see me. ne 
THE COURT: Put it on, if you can get it over your head. 
MR. BROCARD: I have one in my brief case. 
THE COURT: A large size? 
MR. BROCARD: ‘It will fit me. 
THE COURT: Did you try it on? 
MR. BROCARD: Yes. 
THE COURT: You can use it to illustrate your argument. I will see how it . 
looks. 7 : 
MR. BROCARD: The defense rests. 
* * *€* *£* * *& * 
132 MR. BROCARD: .... Another problem is this: I have subpoenaed a Mrs. 
Mills. | 
THE COURT: She was here this morning ? 
MR. BROCARD: She is still here. Between January 1 and the middle of 
February the defendant lived with her and her husband in their apartment. He 
told me on the morning of January 30, between 8:00 and 10:30 he was at the apart- 
ment with Mrs. Mills. I talked to Mrs. Mills about that and she said, yes, she 
vaguely remembered. The more I talked to her, the stronger her testimony got. 
But today I confronted her and she said, ‘I am not too sure he was there the 
morning of January 30, but I haye no way to put my finger on it.’’ 
The same applies to February 4. She doesn’t remember. She is not too 
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sure. She seems to recall he was there between 10:00 and 10:30 and 11:00, but 
where he went after then she doesn’t know. I told the defendant of that, in view 
of the fact that she isn’t too sure it would hurt him to put a doubtful witness on. 
And she wouldn’t help him because as to the morning of January 30, or February 
4, she can’t say he was in the apartment. It would not help him. 

Therefore, I advised him I did not believe it would be wise to put her on. 
But I want the record to show I subpoenaed her and she was here and in view of 
what she said I don’t think it would be wise to put her on. The defendant has 
been notified. So the defense rests. : 

THE COURT: All right. i 


133 MOTION TO DISMISS AS TO COUNT 2 | 
ON BEHALF OF DEFENDANT 


MR. BROCARD: Now, I would like to move to dismiss the second count, It 
involves Charles E. Sparks. I say there is no identification with respect to Sparks. 
It is the biggest type of circumstantial evidence and in the interest of justice the 
Government has failed to prove the defendant guilty on Count 2 and I move that it 
be dismissed. | 

THE COURT: I deny your motion. I think it is up to the jury to determine 
whether he has been properly identified. I will deny your motion. 

MR. BROCARD: Do you mind if I go back and talk to him? I am going to 
tell him I am resting his case and I am not sure that he will want to do it. 

THE COURT: Yes. | 

(Thereupon, counsel returned to the trial table. There was a long pause. 
Thereafter, counsel returned to the bench and the following proceedings were 
had:) : 

MR. BROCARD: Your Honor, he wants to take the stand. 
THE COURT: All right. You are reopening your case with my permission. 
* * * * *€* * KK ‘ 
134 HOWARD C. LANGFORD ! 
the defendant herein, took the stand as a witness in his own behalf and, after 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
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BY MR. BROCARD: 
Q. Mr. Langford, directing your attention to January 30, 1958, between » 
the hours of approximately 8:00 a.m., and 9:30 a.m., can you tell this Court and 
jury where you were? A. 1428 R. Street, Apartment 42. < 
135 Q. What were you doing there? A. That is where I work. I help to take 
care of a kid and clean house while she was sick. 
Q. Were you at 3933 Fourteenth Street, Northwest at approximately 9:00 
a.m., that morning? A. Yes, I was. 
Q. Did you understand my question? 3933 Fourteenth Street, Northwest. 
That’s the place of Mrs. Mermelstein. A. Oh, no. I wasn’t there. 
Q. Do you know where it is located? A. No, sir. " 
Q. Have you ever been there at any time? A. No, sir. 
Q. You heard her testify here. She said you robbed her. A. I have never 
seen that woman before in my life. But the time down at No. 1 Precinct she 
came in with Bonaccorsi and Brewer. They was after me on a previous robbery. 
Bonaccorsi said, ‘I am going to give you 60 years.” I said, ‘I haven’t done 
nothing.’’ He said, ‘I am going to fix you, big head, now.”’ 
Q. When was this? A. 18th, when I got picked up, of February, 1958. 
Q. Was that the same day you were put in the line-up? A. No, it was the r 
136 next day I got put in the line-up, on the 19th. 
Q. Go ahead. A. When they picked me up they talked to me all that night 
and all the next morning. He said, ‘‘I am going to put this to you right now.” 
He called to the Boxing Commissioner and had my boxing license cut off and he 
said, ‘sWe got a warrant for you.’’ I said, ‘‘You ain’t got no warrant for me.’’ 
He said, ‘‘We are going to show you.’” He had some witnesses there, a man and 
a woman and I have never seen that man to this day. Bonaccorsi had us repeat 
in the line up, ‘‘Stick them up and be quick about it and give me all the money,’”’ 
and we repeated it. This woman walked close as she was to me and close as 
these benches. Bonaccorsi whispered in her ear and she came back, and she was 
shaking, and scared. It is the same way she performed in this Court Room. 
Q. What do you mean? What woman are you talking about? Mrs. Mermel- - 
stein? A. Yes. 
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Q. The woman who was on the stand? A. Yes, on the stand. After that 
they locked me up. In the paper it said, ‘‘“Ex-boxer, heavyweight, pistol whips 
three people.’’ ! 

137 Now, they changed it to a knife and robbing and snatching. 
*¥* * * *£* *&* *&€ *& 

Every time since I have been to Lorton -- I was at Lorton for one to 
three years for grand larceny -- | 

Q. When was that? A.I went there 1951 to 1953, I ae home and ever 
since then I have been trying to do right. I got a wife and family out there. 

This trouble caused my wife to leave me. My wife was pregnant the last time 

they picked me up and had the kid while I was in jail. Now she won’t have any- 

thing to do with me. If she taken up against me, how you think kids are thinking. 
138 Q. You never robbed Mrs. Mermelstéin? A. Never. | i 

Q. You heard the testimony of Officer Gould with respect to identification 
in the line-up. A. Yes. : 

Q. How do you account for the fact that Mrs. Mermelstein came over 
there and pointed you out? A. Here’s what I want to say. Look. My hair was 
much longer than it is now. It was five or six inches in height. Whenever you put 
something tight over your face, wouldn’t it pull your hair down? And wouldn’t it 
move your mouth and ears and nose? If she never seen me before, how wauld she 
know me with a stocking on my face? | 

Q. When they put you in the line-up, did they put a stocking over your head ? 
A. No. | 

Q. Did they put a stocking over the heads of the other man? A.No. AndI 
am the darkest one and the tallest one in the line-up. ! 

Q. Are you acquainted with a man by the name of Charles Sparks? A. No, 
I ain't. ! 

Q. You heard him testify here? A. Yes. 

Q. Directing your attention to February 4, did you have occasion to be at 
the Kitmar Restaurant? A. Yes, sir. 

Q. What time did you get there? A. About 11:00 o’clock that night. About 


10:30 or 11:00. 
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Q. Tell the Court and jury what really happened. A. I went to the Kitmar. 
I don’t know why the officer got it in for me, but the word is down the line. 

Q. Talk a little more slowly. A. Mr. Sparks come in the Kitmar that night 
with a white lady, another fellow, and himself. From the time he got in there 
this Officer was messing with him. He told him to sit down. 

Q. What officer? The man who testified? A. Yes, sir. Hamilton. He 
kept telling him to sit down. He kept telling him to sit down. He came over. We 
were talking. He came over to me. He said, ‘‘He is up again.’’ 

THE COURT: That is Sparks ? 

THE WITNESS: Yes. But the Officer used profane language. I told him 
we were allsitting at the table in a little corner booth. He said, ‘I am going to 
get this s.b. out of here. 

140 BY MR. BROCARD: 

Q. Who said that? A. Hamilton. 

Q. Who was he talking about? A. Mr. Sparks. He picked Mr. Sparks up 
and threw him out the door. 

Q. Was he drunk, in your opinion? A. He was kind of staggering and he 
had been drinking a whole lot. Because everybody noticed him. He was raising a 
little commotion in there and everybody noticed him. The Officer kept picking 
on that man and stood over him and messed with him all the time. I got the idea 
he was prejudiced against the fellow. He shoved that man out the door and the 
man fell on the sidewalk when he went out there. 

* * * * a * * * 
143 Q. Continue your testimony from where the Officer had escorted Mr. 
Sparks out. A. He threw him out. He didn’t never walk that fellow out the 


door. He threw him out. 

Q. When did you leave? A. Fifteen or twenty minutes after Sparks. I told 
the officer I am going home. They call him Geronimo. I went to McGuire’s, 
and I came back from McGuire’s, by the Kitmar and went down W Street -- I 
mean, Florida Avenue, and walked down by the Meridian Apartments and went 


home. 
Q. Did you ever come back to the Kitmar restaurant after you left? A. I 


didn’t come back and look in the door.as he said I did. 
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Q. Did you know the police were looking for you that re ? A. No. 


Q. Did you rob this man? A. No. 

Q. Had you ever seen him before that night? A. No, I havent. 

Q. Have you ever had occasion to go back to the Kitmar? A. No. 

The next day they have a fellow over at jail named Tex. I seen him the | 
next day and he said,‘‘The police are looking for your for some yoke robbery.’’ 
It is never housebreaking or stealing a car. It is always yoke robbery, where 
they can put me away for a long time, something like that. That’s all they 
want to do to me, jail me for a yoke robbery. Do you think I am the only tall 
person who walks around the street who speaks with drag like I do? 

Every time they rob somebody they go pick me up. I don’t know why they 
always pick me up. A person hasn’t got a record they can go out and commit 
any crime they want, but when it’s time for that person to get booked or picked 
up they won’t pick that person up, they will come down and look at the files. 
The man who has been locked up never lived in peace. Every time he comes on 
the street and a robbery is committed they will pick him up and have the people 
look at his picture. They have a book. His picture is on the first page. They 
say, ‘‘Do you see anybody on this page ?’” They will turn over three or four 
more pages. Your picture will be on the next three pages. They will say, ‘“‘Do 

you say anybody on this page ?’’ They say, ‘‘Yes.’’ “Are you sure it is 
him?’? ‘Yes.’? Then, they get to me. When you see that person you will swear 
that is the person that robbed you. | 

Q. Did there come a time, after the line-up, when you were freed? A.I 
was freed on March 25 and never heard any more about this'case until six 
months later. WhenI was going out the door my wife said the detective said 
we are going to pick him up as soon as he go down the street. I said, ‘I am 
not going to run.’’ I went in the street and got a job and tried to take care of my 
wife and child and every time they look me up for robbery and light on me all 
the time. | 

Q. What was the time of your release? A. March 25th. 

Q. Did you know, Mr. Langford, on May 12, 1958, you had been indicted ? 


A. No,I didn’. 
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Q. Did you ever leave town? A. No. I seen the police when they picked 
me up that night. They said they had a warrant for me six months later. I 
see them in the street all the time. Thomas told me. 

Q. Who is Thomas? A. The detective. 


146 Q. What day is this -- 


MR. MC INTYRE:; I object to this hearsay. I don’t believe he can testify 
. what somebody told him. 

THE COURT: No, you cannot testify what somebody said to you, Mr. 
Langford. 

BY MR. BROCARD: 

Q. Did there come a time -- 

MR. MC INTYRE: (Interposing) If he wants to bring Thomas in here, we are 
perfectly willing. If they want to subpoena him in. 

BY MR. BROCARD: 

Q. Did there come a time subsequent to March 23 -- did you say you were 
released? A. March 25th I was released. 

Q. Did there come a time when subsequent to your release on March 25, 
1958, when you knew the police were looking for you again? A. No, sir. I never 
heard of them no more. I talked to several officers out there. They never men- 
tioned the case. I was out in the street five months and they never mentioned no 
warrant, They said, ‘‘This man done his time for that warrant. This is an old 
warrant they got against him.’’ 

Q. I show you Defendant’s Exhibit No. 1 and ask you if you have ever put 
a stocking like that over your head. A.I have never put a stocking over my head 
before. 


* * *£* * &€* ££ © * 


147 CROSS EXAMINATION 


BY MR. MC INTYRE: 

Q. You go by the name of Flako; don’t you? A. Yes, I do. 

Q. How long have you had that name, Flako? A. Ever since I was in Blue 
Plains when I was small. 

Q. You are a fighter; arent you? A. Supposed to be one. 
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Q. Supposed to be a boxer? A. Yes. 
Q. You hit pretty hard with your right hand; don’t you? A.I don’t know 


if I do or not. | 
Q. Ever have any fights? A. Yes. | 
Q. Ever hit anybody in the ring? A. Yes. I hit acinebore in the ring. 
Q. Officer Hamilton testified you were in the Kitmar Restaurant on this 


night. A. Iwas. 
Q. And there was testimony that you were sitting with another man who 
was dark complexioned, a little bit short and stocky. A. That's right. 
Q. Were you? A. Yes, I was. | 
Q. What is his name? A. I don’t know the fellow’s name because I haven’t 
been seeing him too much. We was just sitting at the table that night and I was 
holding a conversation with him. | 
Q. Did you come in the restaurant with him? A. No. | 
Q. Are you testifying now that you didn’t go out of the restaurant with him ? 
A. No, I didn’t go out of the restaurant with him. : 
Q. Officer Hamilton stated after Sparks left the restaurant you went out 
in about 30 seconds to a minute later. A.I didn’t go out in 30 seconds to a min- 
ute later, ! 
Q. What he says is untrue; is that what you are saying ? A. That’s right. 
Q. And Sparks testified he wasn’t thrown out of the restaurant. He said 
he left under his own power. A. Sparks was drunk when they threw him out the 
door. : 
Q. You say he was thrown out. Was he bodily picked e A. Yes. They 
grabbed him by the back of the pants and shoved him out the door. 
Q. After Sparks went out, when did you see him again? A. I didn’t see him 
no more. : 
149 Q. You stated you stayed in there approximately 15 minutes after Sparks 
left; is that right? A. Yes. | 
Q. And Sparks. came back within four or five minutes after he went out? A. 
But I didn’t see Sparks when he went out. I went up to McGuires to see my brother. 
Q. The reason you didn’t see him was, perhaps, because you weren’t in there. 
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A. I could have been and I couldn’t have been there. I wasn’t paying attention 


to him. 
Q. You were paying attention to him prior to the time he went out? A. < 
Everyone was. : 


Q. You say that if a man came back to the door of the Kitmar with blood 
all over his shirt and suit and a bloody nose and a split lip and Officer Hamilton 
goes over to him, you wouldn’t know about it? A. That’s right. It ain’t my bus- 
iness. I ain’t a policeman. 


Q. You say you eventually went out of the restaurant? A.I did. “ 
Q. Where did the stocky fellow go? A. I don’t know. I wasn’t sure. He left ~ 
before I did. ‘ 


150 Q. He could have been outside; couldn’t he? A. He could have been. 

Q. Then you went out after that; didn’t you? A. No. I left much later 
than he did. 

Q. You went out after the stocky man? A. Yes, but not sudden like you are 
trying to say. 

Q.I am just wanting to know if you went out after this stocky fellow went 
out. A. I went out 15 or 20 minutes after him. I have to go out sometime. : 
I came in and I am going out. 

Q. That’s right. That is your prerogative. A. Does that mean I robbed 
somebody ? Why was everybody mentioning me? There was 60 people there. 

Q. Why were you watching Sparks? A. Because he was putting up a com- | 
motion. If you were putting up a commotion wouldnt everybody’s eyes be alerted 
to you ? 

Q. You heard Sparks testify after he got out there he saw atall colored man ‘ 
with a brown coat and a stockily built man. Did you see any such persons? A. : 
No. I went up 14th Street when I came out. 

Q. Did you see a person identified as Charles Sparks out there? A. No. 

151 Q. You didn’t see him out there? A. No. 

Q. After Sparks came back and he was all bloody, Hamilton took him down to 
the call box. A. Uh, huh. 

Q. And when they were down there at the call box, Hamilton said he looked 


59 


up at the Kitmar and he saw you. A. Well, put it this way, too -- 
Q. (Interposing) Let me ask you the question, and then you can put it 
any way you want. He said he saw you up there and you turned around when he 
pointed and you started to run. Is that true? A. No. I wasn't there any more. 
I had on a gray overcoat. Not brown. i 
Q. Do you still have it? A. Yes. It is in the cleaners at First and Florida 
Avenue. | 
Q. Allright. What were you going to say? A. I was ne to say this: 
Didn’t Mr. Sparks also say there was three police ? What happened to them ? 
How did this Special Police get hold of him? What were these police doing? How 
was he going to pick out a Special car going down the street to be a police car? 
How can he give everything on the man. It proved it is nothing but a plot, of course. 
Q. Did you go right home after you left the Kitmar ? = After I went to 
McGuire’s. 
152 Q. How long did it take you to get home? A. I would say fifteen minutes. 
THE COURT: Is that McGuire’s the undertaker ? 
THE WITNESS: No. McGuire’s night club. 
BY MR. MC INTYRE: | 
Q. If Officer Hamilton came to your house, would you have been there? A. 
I was living at 1428 R. Street at the time. I don’t know where he went looking for 
_ | 
Q. You have several addresses. A. No;I can’t stay all them places one 
time. ! 
Q. From the period of February 4 until you were arrested on February 18, 
you knew the police wanted you. You knew that fact. The police officer testified 
here from the stand he went to many addresses where you were supposed to be 
and he went to the place you were living and saw your wife. A. What address 
did he go to look for me? Did he give the addresses he is supposed to look for 
me? He gave one address. 
Q. He gave an address where your wife was living. A. Uh, huh. 
Q. Were you living with your wife at that time? A. Yes. 
153 Q. When he came back the following day the apartment was vacant, A. It 


was. Do you know why ? 

Q. Let me ask the questions. 

MR. BROCARD: That is part of his answer. 

THE COURT: It is not an answer. He asked counsel did he want to know 
why. 

THE WITNESS: I want to tell you why. 

MR. MC INTYRE: All right. Tell us why. 

THE WITNESS: Because I have been at Lorton two to three years. I want 
for you to hear this. AndI am sick and tired every time I am out of jail they run 
and get me. My wife was six months pregnant. I said I was going to be on the 
street when my child was born. I wasn’t going to have no welfare take care of 
my wife. I know I didn’t commit robbery. What is the use of my going to the 
precinct and telling them I am innocent, when I got a record and they are going 
to hold me for investigation and all that stuff. 

BY MR. MC INTYRE: 

Q. After that period of time did there come a time when you were arrested ? 
A. That’s right. 

Q. And that was not for these charges; is that what you are testifying? A. 
It was for these charges I am on now. 

154 Q. You were on another charge at that time. A. Yes, but on February 18 I 
had only one charge on me, and then they put these two charges on me. 

Q. And that charge~ was dismissed? A. It was dismissed. 

Q. And that was because the co-defendant wouldn’t testify? A.No. He got 
into Court and didn’t know what to say. 

MR. BROCARD: This is prejudicial and I move for a mistrial. 

THE COURT: If you are moving for a mistrial I will deny it. 

BY MR. MC INTYRE: 


Q. The case was dismissed; is that right? A. It was dismissed. 
* * * *£ *£ *€ *& * 


155 Q. Between February 4 and February 18, you were not working steadily; 
were you? A.I didn’t get too much work. I was getting $15 from Mrs. Evelyn 
Mills and board and room. 
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Q. Where was your family? A. At my mother’s. It was So rainy and cold 


they didn’t have work on the outside. 

Q. You didn’t live with your family? A. Not on Flaghorn Place. 

Q. You were living with somebody else? A. That’s right. 

Q. What is her name? A. Miss Evelyn Mills and Mr. Robert Mills. 

Q. Did you earn any money down there? A. Fifteen dollars a week, room 
and board. : 

156 Q. What were you doing there? A. I was taking care of the house for her. 
She went to the doctor and couldn’t do much work. She had a strain and her 
husband was working over in Falls Church. I would change the baby’s diapers 
and wash the floor and the dishes because she couldn’t lift the baby. She had a 
strain. ! 

Q. That was the kind of work you were doing down there ? A. That’s right. 

Q. You are big enough to do construction work. A. That’s right. But there 
wasn’t no construction work going on. It was rainy. : 

Q. It didn’t rain every day. A. Yes, it rained every day in January. 

Q. You made no effort to do anything else? A. The Catholic organization 
tried to get me jobs as a physical director. I went to Detective Thomas to get a 
job at the filling station. Father Martin tried to get me a job! but every time it 
had been filled. i 

Q. You were pretty much in need of money? A. Not - much. 

Q. You were not in need of money ? : 

THE COURT: He said he wasn’t that much in need of money. 

BY MR. MC INTYRE: , 

Q. During January 30 you were supposed to have been some place in the 
morning? A. Yes. | 

Q. January 30. A.I was at Miss Evelyn Mills house. | 

Q. What day of the week was that? A. I don’t know, but it was the 30th 
of January. I had been staying there from the 1st to when I got picked up. 

Q. That has been some time back; hasn’t it? That is almost eight months, 
now. A. That’s right. | 

Q. And you can remember distinctly you were there on January 30th? A. 
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That’s right. You know how come? Because the last time they had me down here 
they said this robbery was committed January 30. I looked it up on the calendar and 
proved where I was. That’s right. Miss Evelyn came before to verify where I 
was. 

Q. Who did you tell that to? A. My lawyer. 

Q. You didn’t tell that to the Police Department? A. They called Miss 
Evelyn and she verified it. 

Q. Who did you tell it to at Police Headquarters? A. Bonaccorsi and a 
colored officer. 

Q. You didn’t tell Officer Gould? A. No. I told Bonaccorsi. 

158 Q. Wasn’t Office Gould down there when Mrs. Mermelstein came down to 
the line-up and picked you out? A. Yes. Him and Bonaccorsi. 

Q. Didn’t officer Gould put you in a line-up -- this line-up here -- Govern- 
ment’s Exhibit No. 1? A. This picture -- he took two pictures. We were ina 
room. There was a big blackboard like that (pointing). 

Q. Is this the type line-up you were in? A. That’s right. 


Q. And you were in this position? This is you? A. That’s me. 
Q. And the other three men were in the line-up with you; were they not ? 


A. They were. 

Q. Didn’t Mrs. Mermelstein talk to Officer Gould? A. She went over and 
talked to Bonaccorsi. 

Q. Didn’t she talk to Officer Gould prior to the time she came forward and 
made the identification? A. She came close to me as these books and looked in 
all our faces. When she went back Bonaccorsi whispered something to her and 
she came back, shaking, and touched me; and another fellow came over and 
looked in my face. He couldn’t identify anybody and went back and the man did the 
same thing, he did to that lady, and he came back and touched me. Bonaccorsi 
said, ‘‘We got you now. We are going to give you sixty years.’’ I said, ‘I could 
hear you.’’ 

159 Q. What did he ask her? A. He said, ‘‘Go over and pick that tall one out.”’ 

Q. Then she went over and picked you out? A. He said, ‘‘You think you 


are slick; don’t you ??’ 
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Q. Officer Gould wasnt being truthful when he testified on the stand that 
you were in the line-up and Mrs. Mermelstein came down and picked you out ? 
A. Because this man is an officer he has to be telling the truth about everything 
he said. 

Q. Didn’t she pick you out? A. Yes, after Officer Bonaccorsi has persuaded 
her to go over and pick me out. 

Q. What you are saying is that Officer Gould’s testimony is incorrect ? 
A. Iam going to tell you why. He said, ‘‘Flako, if you confess for this old 
charge we got on you we will drop the other two charges.’’ I said, ‘I don’t know 
about the other charge. I don’t know nothing about it.” He said, “We are going 
to give you 60 years.’’? Then he took me to District Jail. | 


* * * * * * * | 


MR. BROCARD: The defense rests. 


*x* * * *€£* *£ * KK 


MR. BROCARD: May we approach the bench, Your Honor? 
162 THE COURT: Yes. | 

(Thereupon, counsel approached the bench and ne with the Court as 
follows:;) : 

MR. BROCARD: May I say this in open Court. This man wants to put a 
stocking on his head. | 

MR. MC INTYRE: Your Honor, that stocking could not: be the same size. 

THE COURT: It isn’t shown it is the same mesh. | 

MR. BROCARD: This is a question of identification. | 

THE COURT: I know, but if your theory is correct, you can illustrate that 
in your argument by putting it on your head to see if they know you. _ 

MR. BROCARD: The defendant wants to put it on and let the jury observe 
him. In any event, I respectfully move that he be permitted to do so. 

MR. MC INTYRE: It is not like a coat. This is something which can be 
carefully designed to distort the features of the face. 3 

THE COURT: If it is a small size stocking. Have you a large size stock- 


ing ? 


MR. BROCARD: I have one I am going to put on. But if he puts his on I 
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won’t put mine on. 
THE COURT: I think that would be all right. 
MR. BROCARD: He wants to insist on it. What better identification could 


there be? He is charged with a crime and he wants to put it on. He says he 


didn’t rob this woman. In view of this testimony that she looked into his face 
for six seconds -- 

163 THE COURT: (Interposing) Don’t say six seconds. It must have been 
more than that. I don’t know. I am always prone to give a defendant every break 
I can, legitimately. I am going to let you try it. 

MR. MC INTYRE: Now, in open Court ? 

THE COURT: I will let him do it before the jury. 

MR. MC INTYRE: The only thing is, I think the Government ought to have 
a chance to examine the stocking. 

MR. BROCARD: By all means. That is your privilege. 

(Thereupon, Mr. Brocard produced a stocking.) 

THE COURT: It seems to me it is so small he can’t get it off of his 
head. 

MR. MC INTYRE: Where did it come from? 

MR. BROCARD: I had the witness, Mrs. Evelyn Mills buy the large size. 

THE COURT: Did she get a Lerner stocking ? 

MR. BROCARD: She went to Hechts. I can give you one of my stockings of 
my wife. Would the Court be kind enough to let us recess and talk it over? 

THE COURT: We will recess for ten minutes. Are you going to get any 
place if you do talk it over? 

164 MR. BROCARD: I would like to have him put it on back there. 

MR. MC INTYRE:; It hasn’t any real weight. There are various styles. 

THE COURT: You say it would take him a long time to put it on, and maybe 
to take it off. 

MR. BROCARD: I'can pull it off. He can put it on for me before. I saw 
what it looks like. I don’t see how that woman could identify him in five seconds 
or five minutes. 

THE COURT: I am not going to let you do it. If you want to try it on your- 
self, all right, to prove your argument. Do that. I won’t permit you to have the 
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witness do it. Let that be the end of it. 
‘ - = ' 
166 October 31, 1958 
x* * * *&* *£* *& * | 
168 LENNI BONACCORSI : 
was called as a witness for and on behalf of the Government, in rebuttal, and, 
after having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 
* * x * * ae x a : 
Q. Captain Bonaccorsi, are you now in charge of the Robbery Squad ? 
A. Yes, sir. Iam in command of the office of the Robbery Squad. 
* * * * * &* * * ; 
Q. When were you assigned to the Robbery Squad of the Metropolitan 
Police Department? A. As commanding officer, December 1, 1957. 
| 


ee ee ee a | 
170 Q. Directing your attention to February 19, did you have occasion to see 
or know anybody by the name of Langford ? ! 
* * * *€©* *£* & KK 


THE WITNESS: I had occasion to know he was identified in a robbery 


case. 

BY MR. MC INTYRE: 

Q. Did you ever talk to a person by the name of Howard d Langford? A. No, 
sir, I did not. ! 

Q. Did you ever tell Howard Langford that you would get him 60 years? A. 
No, sir, I did not. 

Q. Did a woman by the name of Mrs. Mermelstein, who was at the Robbery 
Squad that particular day, did you ever have her come to you and you said to Mrs. | 
Mermelstein, while there was a line-up and Langford was in that line-up, you 
said, ‘‘“Go down and point out that tall colored man. He is the man who robbed 


you.’’? A. Positively not. 
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171 Q. What would you do if you ever found one of your subordinates: doing 
that, or anything like that? A. Put him up on charges. 
* * ok * * * * 
CROSS EXAMINATION 
BY MR. BROCARD: 
Q. Do you have a brother? A. Yes, sir. I have two brothers on the 


Police Force. 

Q. Do you have one in the Robbery Squad? A. No, sir. I believe he was 
in the Robbery Squad on February 19. I think he was. He was transferred to the 
Check Squad. 

Q. Who was that? A. Joseph. 

Q. The defendant told me it was your brother who examined him and 


not you. 

MR. MC INTYRE: This is hearsay. 

BY MR. BROCARD: 

Q. On February 18 or 19, your brother was on the Robbery Squad? A. I 
believe so. I am not sure. 

Q. And he could have been the one? A. No, sir. 

MR. MC INTYRE: I object. 

172 THE WITNESS: No, sir. The officers assigned to that case were Detec- 

tives Gould and Sergeant Gray. 

BY MR. BROCARD: 

Q. But he could have been down there during the line-up. He doesn’t have 
to be assigned to the case to be at the line-up. A. I can’t say for sure. 

Q. But you don’t know ? 

THE COURT: Let him answer. 

THE WITNESS: I am pretty sure he would have nothing to do with this 
case. 

BY MR. BROCARD: 

Q. But he could have been there during the line-up? A. He might have 


been in the office but not conducting the line-up. 
* * x * * * * * 
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173 Q. Assuming a woman came to you and said, ‘I was robbed by a tall 
colored negro, with a stocking over his face; I looked at his face for six seconds; 
and then didn’t see him again for 20 days.’* What would you say about the identi- 
fication ? 

MR. MC INTYRE: I object to the question. 

THE COURT: You can make your own hypothetical auestion to nullify this 
one, if you care to. Go ahead. 

BY MR. BROCARD: 

Q. Do you understand the question? A. I think so. well, I would be 
governed by the witness. I would be governed how good a witness she is and what 
she recalls about the person. 

174 Q. Assuming that the stocking over the person’s face was tight and dis- 
torted the facial features of that person, and the complainant said she looked into 
his face for six seconds, how would you feel about her identification? A. Hypo- 
thetical question ? | 

Q. Yes. A. If you were robbed by a man with a stocking over his head 
and you were positive of the identification as you confronted the witness, I would 
have to go along with you. | 

Q. You mean, you wouldn’t let your own opinion -- 

THE COURT: That is the answer. 3 

- THE WITNESS: And the facts that surround the case. ; 
* * * *k * k * * | 

MR. MC INTYRE: That concludes the Government’s case. 

THE COURT: Counsel for defendant ? i 

MR. BROCARD: Nothing further. | 


* * * * *€* &€ KX * 
MOTION FOR DISMISSAL ON BEHALF OF THE DEFENDANT 
MR. BROCARD: Your Honor, I waild like to renew my Motion that I made 
yesterday that the counts in the indictment be dismissed on the ground that the 
Government failed to prove the defendant guilty beyond a reasonable doubt. That 
applies to Charles E. Sparks. ! 
THE COURT: Yes. 
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176 MOTION FOR MISTRIAL ON BEHALF OF THE DEFENDANT 
MR. BROCARD: And I would like to move for a mistrial for the follow- 
ing reasons: As you are aware, this case constitutes a joinder of two counts, 


each alleging robbery on a different complainant. The crimes with which the 
defendant is charged are two utterly different crimes and the evidence so 
utterly different that it is difficult for me to see how the jury could not be 
prejudiced with respect to the evidence on one count -- how they would not 
be prejudiced in considering whether the defendant was guilty on the second 
count. 

It would be difficult for the jury to segregate the evidence and try to de- 
termine whether he is guilty on each count without being informed of the evi- 
dence in each count. 

THE COURT: I suppose the jury is presumed to pay attention to the in- 

_ Structions of the Court. 
I will deny your motions and I will instruct the jury properly on that. 
MR. BROCARD: All right. That is allI have. 
* * me * * aK * a 

177 OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. MC INTYRE:.... Ladies and gentlemen of the jury, in these partic- 
ular cases you, as a jury, perform a very vital function because you are the 
ones who, in effect, determine what kind of law we actually have here in the 
District of Columbia, because in these criminal cases they come to you, and | 
you are the ones who make the final determinations of fact. Nobody can alter- 
that. You are the ones to determine the credibility of the witnesses who testify 
from that stand, whether they are telling you the truth, or whether they are not 
telling you the truth, and that is one of the most important functions you could 
ever carry out inacrime of robbery, as we have in this case. 

178 You will determine whether or not Howard Langford will be acquitted or 
found guilty. You are to determine it on the evidence which has been submitted 
to you during the course of this trial. You will do it without any sympathy 
toward him or anybody else. 

Ladies and gentlemen of the jury, we are indeed fortunate in these two 
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particular cases that there was only a robbery, only seizure of money. That 
can be regained, but I say to you here and now that these crimes could have 
been much more serious. There was a potentiality of something more serious, 
particularly when Howard Langford came into the delicatessen of Mr. Mermel- 
stein. He was armed with a knife and pulled her toward him. If she had panicked 
and attempted to scream or attempted to break away, we would have had something, 
maybe, far more serious than robbery, and the case of Charles E. Sparks, who 
gets hit in the face. There is an instance here of only superficial wounds which 
are now gone but they could have been much worse than that, 

Let us take the case of January 30, 1958. That was the case involving a 
business woman here in the District of Columbia who has a delicatessen. 


*x* * * * K€ KX KK * 


181 That is the testimony of three witnesses against Howard Langford. That is 
the first instance. Another instance will come where he is not telling the truth 


when he testified from the stand on yesterday. 

What is the defense for this January 30th crime? His defense is an alibi. 
He was never there. He was baby sitting on the morning of January 30th in 
another woman’s house. Where is that woman? Where is that woman? Did 
they produce her on the stand? Did she corroborate Langford? She was down 
here. She was down here and subpoenaed by the defense but she never took the 
stand. And do you know why she never took the stand? She wouldn't get on there 
and perjure herself. That’s why. ! 

MR. BROCARD: I object. This is very prejudicial and: I move for a mis- 
trial. There are reasons she didn’t take the stand. There is no evidence to sub- 
stantiate that. I move for a mistrial. | 

THE COURT: Denied. 

MR. MC INTYRE: Why didn’t they put her on the stand? She could not 
give the testimony they wanted on that alibi. That’s why they didn’t bring her 


down and put her on. : 
* * * * * &* * 


Moving to the February 4th offense, which will be referred to as the Kitmar 
incident, he couldn’t alibi there. He had to be there. : 


*x* * * *£+ * © © * 
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186 The defendant Langford, throughout this case, has forever talked about the 
rights and privileges of the defendant. From that stand yesterday he told you he 
had certain rights and privileges which had not been recognized by the police 
officers. He would have you believe that Captain Bonaccorsi was persecuting 
him. You heard Captain Bonaccorsi this morning. 

187 He has never even talked to Langford about putting him away for 60 years. 
He hadn’tevenknown Langford until he came down to the Robbery Squad. The 
Ninth Precinct is an entirely different jurisdiction from the place where these 
robberies occurred. Nowhere did he support the fact that Langford had been 
intimidated by him or improperly treated by him. That is what Langford would 


have you believe. 
He would have you believe that is a lawful person, and has never done any~ 


thing unlawful, and that he is being persecuted. But don’t forget, ‘‘Where there 
is smoke there is fire’’ and if he has been interrogated by the Metropolitan Po- 
lice, he has been involved in some kind of incident; and don’t forget that Howard 
Langford, as he testified from that stand, he is a convicted felon by his own ad- 


mission, and he is the one person above all that has anything to gain from this 
trial and that is why you must consider his testimony and the way he has testi- 
fied from the stand during the course of this trial. 

But how about the rights -- talking about rights and privileges -- how about 
the rights and privileges of the citizens of the District of Columbia? How about 
their rights to be free from fear in their own stores and homes? How about the 
rights and privileges of every citizen in this District of Columbia to be safe on 
the public streets? It is an impossibility unless you have effective police work, 
because a person like Langford makes it impossible. | 

188 I say to you, ladies and gentlemen of the jury, the Government has proved 
these cases against Howard Langford. The only way you can acquit him is to 
believe him in preference to these other persons who have testified before you 
during the course of this trial. If you believe him over what these other wit- 
nesses said, you acquit him, ladies and gentlemen of the jury. That is your pre- 
rogative. But from looking at this jury I believe they have more sense than to 
take the testimony of Howard Langford over and above the testimony of the other 
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witnesses who have been on the witness stand during the course of this trial. 
I say to you Howard Langford is guilty on both of these counts of robbery 
in the indictment and you should, therefore, bring back a verdict of guilty on 


these two counts. 
MR. BROCARD: May we approach the bench? 
THE COURT: Yes. | 
(Thereupon, counsel approached the bench and conferred with the Court 


as follows:) ! 
MOTION FOR MISTRIAL ON BEHALF OF THE DEFENDANT 
MR. BROCARD: Your Honor, I am going to move for a mistrial because of 
the general tenor of the Government’s closing argument. It was extremely in- 
flammatory and prejudicial. Aside from that, I wish to move for a mistrial on 
the basis of the statement he made about these witnesses who did not take the 

189 stand. She was on call but she was unable to say where he was on February 
4, That would have prejudiced him on Count 2. That is why she did not take the 
stand. That is why I moved, time and time again, to have them separated. I move 
for a mistrial and a severance so he can be tried on each count. 

THE COURT: Denied. Make your summation for the defense. 
* Oe * ak * x * * 
_ CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT, 

190 MR. BROCARD: .... In my opinion, and from the evidence, I believe 
there is enough here to establish the basis that the reason why this man was ar- 
rested was because of his record and the attitude of the police toward those who 
have been convicted of crimes and released. They always believe, ladies and 
gentlemen of the jury, whenever a person has been convicted of a crime and 
serves time in jail, they put him on a list. Whenever a crime is committed in 
the District of Columbia and they can’t locate the assailant, that person is auto- 
matically under suspicion. That is why this man is here and for no other reason. 


Sa ae ae ee eee ae | 


192 Ladies and gentlemen of the jury, I am going to conduct a little experiment 
here and I want the Court’s permission. What I have in mind is Defendant’s Ex- 
hibit 2, which has been identified. : 
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THE COURT: That has not been identified as the stocking used by the 
defendant. That is one you brought. 
MR. BROCARD: That is right, Your Honor. This is not the stocking 
that was used. The Government was unable to produce that stocking. This is 
a similar stocking. 
% a * ak ok * od * 
(Thereupon, Mr. Brocard put the silk stocking over his head, faced the jury 


for approximately half a minute, and then removed the silk stocking.) 
aK bs aK * * oe * 


198 Now comes the part which, to me, is extremely important. The defendant 


is arrested February 18 and put in the line-up, and there is an alleged identifi- 
cation by Mrs. Mermelstein that he was the one who robbed her. On March 25th 
what happens ? The man is freed. He is freed. They let him go. Why? In fact, 
ladies and gentlemen, even the police were doubtful of the identification. 

The man is on the street and somebody decides, ‘‘Let’s get him in here. 
I don’t like his looks. He has a record.’’ And they indict him and bring him in 
for this crime. The man is free. Why did they free him if he was guilty of this 
crime? They didn’t have the evidence. They couldn’t go on the evidence of 
this poor, unfortunate woman, Mrs. Mermelstin, who saw his face through a silk 
stocking, which was not an identification that could stand up in Court. They freed 
the man. 

* * 54 ce a a * * 

202 In conclusion, ladies and gentlemen, I would like to say this: You are 
aware, from the defendant’s own testimony, that this defendant has been in jail 
before. He served a term in 1952 for grand larceny, one to three years. He has 
been out of jail for a long time and doesn’t want to go back to jail. The man is 
trying to live a decent life. Give him a chance. AllI ask the police to do is give 
him a chance and leave him alone. They have no concrete evidence this man 
committed these crimes. They had attempted to build it up on circumstantial 
evidence. 

With regard to Mrs. Mermelstein, this woman claims she looked into his 
face for six seconds, and a man with. a record has a tremendous load to overcome 
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in this town as in any area. He looks for a job and he can’t get one. When a 

crime is committed the police go to the list and he is automatically suspected 

when they can’t put their finger on an assailant. The police know the man and 

they know he has a record and perhaps he might have been a little hasty. But 

he feels he has a right to be left alone and to live a decent life. Leave him 

alone. This is not the type who can go out and commit crime against people. They 
203 have a suspicion and you don’t convict on a suspicion. 

AllI ask you to do is consider the evidence adduced at this trial. Search 
your souls. I know your inclination may be to convict but if you convict I know 
you will be committing a grave miscarriage of justice. | 

There is no concrete evidence he was involved in these robberies. The — 
Government is trying to convict him on circumstantial evidence and the identi- 
fication of a frightened, terrified woman who looked at her assailant for six 
seconds. That doesn’t constitute the type evidence necessary to deprive a man 
of his freedom for many years. | 

Therefore, I ask you, in the interest of justice, to consider all these facts, 
and after you do, after you consider the instruction of the Court, in addition to 


the facts, your verdict should be not guilty. | 
ee oe ee 
204 CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 


x* * * * *€ *k * & 


205 MR.MC INTYRE: .... This act which counsel has demonstrated with 
the stocking, I think there is no doubt but that everyone could see it was Mr. 
Brocard under that stocking and do not forget that that is not the stocking this 
defendant had at the time of the offense. That stocking was never recovered. It 
could have been looser and it could have been bigger. She could see this person 
and as I stated before, who are we to say she could not identify this defendant. 
She had the best possible circumstances under which she could observe him and 


identify him. 
See ahh beer alee: eae Cale zal? ale | 
207 The defense brings up about these indictments and the fact that they did not 
come out until May and the offenses occurred in February and January. We showed 
you and they showed you that Langford was arrested on another warrant for another 
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offense. At that time, when he was arrested, he was also identified as a suspect 
in these cases and then these two cases were presented as originals to the Grand 
Jury to work on while Langford was being brought to trial in this other case. 

MR. BROCARD: I am going to object to this. I don’t believe there is any 
evidence to that effect in this trial. It involves something on which he is not 
being tried here. I move for a mistrial. 

THE COURT: Denied. 

MR. MC INTYRE: This is one thing the Government did not open up. It was 
the defense counsel. But it is incumbent on the Government to explain to you Offi- 
cer Gould’s testimony where these indictments were, where these cases were, at 

208 the time the defendant’s case was dismissed in this Court and they were 
being processed by the Grand Jury, according to Officer Gould’s testimony. You 
don’t have to arrest a person every time he commits a crime. If he is arrested 
once, that is enough. Then you can put your case through to the Grand Jury. You 
don’t have to arrest him on each offense. That is apparently what the defense 
counsel wants to do. He wants to re-arrest him when he is already arrested and 


in the custody of the police. I think that explains the situation in this case. 
* 3K * cd * * * Ss 


209 We say to you, ladies and gentlemen of the jury, there is certainly evidence 


enough here to convict Langford of these two heinous crimes. 
* * * x * * * * 


(Thereupon, counsel approached the bench and conferred with the Court 
as follows:) | 

MR. MC INTYRE: I don’t know if your Honor -- does Your Honor have that 
standard instruction on flight ? 

THE COURT: Yes. 

MR. BROCARD: Under these circumstances, are you going to give flight ? 

THE COURT: Yes. I sure am. There is evidence of it. 

MR. BROCARD: I believe the Court is duty bound to give the jury the 
instruction with regard to Evelyn Mills in view of the joinder in this indictment. 

210 Namesly, that she was a witness for January 30 but not February 4. 
THE COURT: When you examined the jury she was up here on subpoena by 
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you and Mr. McIntyre had her stand up to see if the jurors knew her. They knew 
she was here. She didn’t appear and I think it is all right for the District At- 
torney -- 
MR. BROCARD: (Interposing) He has prejudiced a man beyond question. 
THE COURT: If you are making a motion for a mistrial I deny it andI am 


not going to instruct with respect to her. 
(Thereupon, counsel returned to the trial table, and the Beteeie proceed- 


ings were had:) 
INSTRUCTIONS TO THE JURY | 

THE COURT: Ladies and gentlemen of the jury, you have heard the evi- 
dence and it must be fresh in your minds as it is in my mind. You have heard 
the statements and arguments of counsel for both the prosecution and the defense. 

It now becomes your duty to determine whether or not the defendant is guilty 
of the offenses with which he is charged. Before discussing the charges against 
the defendant in detail, I shall first summarize for you the general principles 
of law that must govern you and guide you in determining the issues in this case. 

211 It is the function and duty of the jury to determine the issues of fact. It is 
the duty of the Court to instruct you as to the principles and rules of law govern- 
ing the case. You are bound and obligated to follow the Court’s instructions as 
to the law and take the law from the Court. On the other hand, ladies and gen- 
tlemen of:the jury, you are the sole judges of the facts and you must determine 
the facts for yourselves solely upon the evidence presented at the trial. 

The fact that a defendant is charged with a crime or crimes and has been 
indicted is not to be taken as an indication of his guilt. The sole purpose of an 
indictment is to bring a defendant before the Court and is merely the machinery’ 
and procedure provided by law for placing a defendant on trial. 

Every defendant in a criminal case is presumed to be innocent. That pre- 
sumption attaches to him throughout the trial. The burden of proof is upon the 
Government to prove the defendant guilty beyond a reasonable doubt. Unless the 
Government sustains that burden and proves beyond a reasonable doubt that the 
defendant has committed every element of the offenses with which he is charged, 


the jury must find him not guilty. 
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As I said a moment ago, the burden is on the Government to prove the 
212 defendant guilty beyond a reasonable doubt. Proof beyond a reasonable 
doubt does not mean proof beyond any doubt whatsoever. It means proof to a 
moral certainty, and not necessarily proof to an absolute or mathematical cer- 


tainty. 
By a reasonable doubt, as its name implies, is meant a doubt based on rea- 


son; a doubt for which you can give a reason to yourselves and not just any 
whimsical speculation or any capricious conjecture. 

Proof beyond a reasonable doubt simply means that if, after an impartial 
comparison and consideration of all the evidence, you can say to yourselves 
that you are not satisfied with the defendant’s guilt, then you have a reason- 
able doubt. 

On the other hand, if, after such impartial comparison and consideration 
of all the evidence you can truthfully and candidly say to yourself that you have 
an abiding conviction of'the defendant’s guilt, such as you would be willing to 
act upon in the more weighty and important matters relating to your own affairs, 
then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is proof which will result 
in an abiding conviction of.the defendant’s guilt on your part; such a conviction 
that you would be Willing to act upon in the more weighty and important matters 
relating to your own affairs. 

213 In determining whether the Government has established the charge against 
the defendant beyond a reasonable doubt, you will consider and weigh the testi- 
mony of all the witnesses who have testified before you, all the circumstances 
on which testimony has been introduced, and the exhibits which have been ad- 
mitted into evidence. 

_ You are the sole judges of the credibility of the witnesses. In other words, 
you, and you alone, are to determine whether to believe any witness and the ex- 
tent to which any witness should be credited. In reaching a conclusion as to the 
credibility of any witness and in weighing the testimony of any witness on the 
witness stand, the witness’ manner of testifying, whether the witness impresses: 
you as a truth-telling individual, whether the witness impresses you as having an 
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accurate memory and recollection, and whether the witness has any interest in 


the outcome of this case -- all of these matters, as well as any other factors 
that may appear to you as having a bearing on the matter, you may consider and 
weigh in determining what witnesses to believe and the extent to which you 
credit them. : 

If you find that any witness has wilfully testified falsely as to any material 
fact concerning which he could not possibly have been mistaken, then you are at 
liberty, if you deem it wise to do so, to disregard the entire testimony of such 
witness or any part of his testimony. | 

214 You are further instructed that while the law makes a defendant a compe- 
tent witness in this case, yet, you have the right to take into consideration his 
situation and interest in the result of your verdict and all the circumstances 
which surround him, and give to his testimony such weight as it is fairly entitled 

to. | 

The arguments of lawyers in this case are entitled to wie careful consid- 
eration so far as you find them logical and reasonable. You are to remember, 
however, that the lawyers are advocates of their respective sides and what they 
say does not constitute evidence, | 

In criminal cases there are two types of evidence; one type is known as 
direct evidence, and the other is known as circumstantial evidence. By direct 
evidence is meant evidence of eye witnesses who saw the act perpetrated. The 
second type, however, is circumstantial evidence. Circumstantial evidence con- 
sists of circumstances from which the defendant’s guilt may be inferred by the 
jury. One cannot say either of the two types is more reliable or stronger than 
the other type. Circumstances may sometimes lead to an erroneous inference. 

On the other hand, if, at times, the circumstantial evidence is sufficiently 
strong it may be as convincing as the direct evidence because circumstances 
speak for themselves and if they are strong enough they may, at times, lead toa 
definite conclusion. The law permits conviction of a criminal offense on circum- 
stantial evidence alone. __ : 

In order, however, to justify a verdict of guilty on the basis of circumstantial 
evidence, that evidence must be of such degree and character as to point to the 
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defendant’s guilt and also, it must be inconsistent with the defendant’s innocence. 
In fact, in order to justify a verdict of guilty on the basis of circumstantial evi- 
dence alone, such circumstantial evidence must be inconsistent with any other 
theory except the theory of the defendant’s guilt. If the circumstantial evidence 
is consistent with the defendant’s guilt, but also consistent with the defendant’s 
innocence, or, in fact, any theory except the theory of the defendant’s guilt, the 


defendant must be found not guilty. 

The flight or concealment of a person immediately after the commission 
of a crime or after he is accused is not sufficient to establish his guilt but is a 
fact, which, if proved may be considered by the jury in light of all other proved 
facts, in deciding the question of his guilt or innocence. Whether or not flight or 
concealment shows a consciousness of guilt and the significance to be attached 
to such circumstances are matters for the determination of you, the jury. 

You must not let sympathy or prejudice enter into your deliberations or 
enter into your verdict. Bear in mind that you are a fact-finding body. You are 

216 the sole judges of the facts. Impartiality is expected of you, just as it is 
expected of me, 

Every defendant is entitled to a fair and impartial trial, uninfluenced by 
passion or prejudice or any other emotion. 

Evidence of a defendant’s previous conviction of a felony or conviction of 
a felony is to be considered by you only insofar as it affects the credibility of 
the defendant as a witness and must not be considered as evidence of guilt of the 
offenses for which he is on trial. 

We come to the law as it applies to his case. The defendant was indicted 
by 2 Grand Jury on two counts, which I will read to you. 

‘‘The Grand Jury charges: On or about January 30, 1958, within the Dis- 
trict of Columbia, Howard C. Langfrod, by force and violence and against re- _ 
sistance and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and immediate actual possession of Dora Mermel- 
stein, property of Sigmud Mermelstein, of the value of about $75, consisting of 
$75 in money. 

‘Second Count: On or about February 4, within the District of Columbia, 
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Howard C. Langford, by force and violence, and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took from the 
217 person and immediate actual possession of Charles E. Sparks, property of 
Charles E. Sparks of the value of about $55, consisting of $54 in money and a 
wallet, of the value of $1.7’ | 
The defense in this case, as you will remember, is an alibi. The defendant 
took the stand and testified he was not in the place where either the first or the 
second counts accused him of being. I have already said to you that this defend- 
ant is before you on a two-count indictment charging him with two offenses of 
robbery, and the pertinent part of the Statute on which this indictment is based 
reads: : 
‘Whoever, by force or violence or against resistance, or by sudden and 
stealthy seizure or snatching, or by putting in fear, shall take from the person 
or immediate actual possession of another anything of value is guilty of robbery.’’ 
For the jury to find this defendant guilty of robbery you. must find that the 
Government has proved beyond a reasonable doubt the following essential ele- 
ments: One, that this defendant took something of value from the complainants; 
two, that he took it unlawfully and with the intent to convert it to his own purpose; 
three, that he took it from the complainants’ person or immediate actual possession. 
As to the fourth element, that the defendant took property by force or violence 


or by putting in fear, it is for you to determine that issue as all other issues and 


elements from the evidence adduced. ! 

If you find that the Government has proved each of the essential enumerated 
elements in the manner I specify, then you may find the defendant guilty. 

If, however, you find the Government failed to sustain, in the manner I re- 
cited, namely, by evidence beyond a reasonable doubt, any element of the several 
elements, then you must find the defendant not guilty. : 

There has been introduced, tending to establish the defendant’s innocence, 
what we call an alibi; that the defendant wasn’t present at the time and place 
where he is charged with the offenses in the indictment. If, after consideration of 
all the evidence you have a reasonable doubt whether the accused was present at 
the time and place of the offense committed, you should acquit the defendant. 
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The court has read and explained the offenses of which the defendant is 
charged. The indictment consists of two counts. The defendant is charged in 
Count 1 with the robbery of Dora Mermelstein on January 30, 1958; and is charged 
in Count 2 with the robbery of Charles Sparks on February 4, 1958. 

It is your duty to consider all the evidence as to each of these counts and 

219 then return your verdict for each count. 

Your verdict may be either guilty or not guilty on either or both of the 
counts. 

Will you approach the bench gentlemen. | 

(Thereupon, counsel approached the bench, and Sane with the Court 
as follows:) 

THE COURT: Are you satisfied with the instruction? 

MR. MC INTYRE: The Government is satisfied. 

MR. BROCARD; I have a request to make. I think the jury should be in- 
structed as to Count 1, if they find he is guilty it should not be considered on 
Count 2. 

THE COURT: I think that is included in the last instruction I gave. 

MR. BROCARD: But it doesn’t say that. 

THE COURT: (Reading) ‘it is your duty to consider all the evidence as 
to each of these counts and then return your verdict for each count. Your verdict 
may be either guilty or not guilty in either or both of the counts.” 

I think it is covered. 

MR. BROCARD: I think the jury should be told, if you find him guilty on 
one count not to find him guilty on the second count. 

THE COURT: I think it is covered. I deny your motion. 


* * *£* © * *€* KK * 


221 (Thereafter, at approximately 2:30 o’clock p.m., the jury returned to the 
Court Room and the following occurred:) 
THE DEPUTY CLERK: You are the foreman? 


THE FOREMAN: I am. 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict ? 
THE FOREMAN: Yes. 
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THE DEPUTY CLERK: What say you as to the defendant Howard C. Lang- 
ford as to Count 1? : 


THE FOREMAN: Guilty. 
222 THE DEPUTY CLERK: As to Count 2? 


THE FOREMAN: Guilty. 
THE DEPUTY CLERK: Members of the | jury, your foreman says you find 
the defendant Howard C. Langford guilty as charged, and that is your verdict, 


SO say you each and all? 

THE JURY (in unison): Yes. 

MR. BROCARD: Poll them, please. 

THE COURT: Poll the Jury. ! 

THE DEPUTY CLERK: AsI call your name state your ‘individual verdict. 

(Thereupon, each of the 12 jurors was asked to state his individual verdict, 
and each juror stated that the defendant was guilty as charged in Count 1 and in 
Count 2.) | 

ak bs oe ed * * * * | 

(Thereupon, tree jury left the Court Room and counsel approached the bench 
and conferred with the Court as follows:) ! 

MR. BROCARD: That verdict astounds me, Your Honor. Not that they 

223 should have acquitted him, but the evidence on Count 2 was substantive. 

They convicted him on the basis of Count 1. : 

THE COURT: That is just your notion. What about it 2 

MR. BROCARD: They convicted him on evidence adduced at this trial on 
Count 1. : 

THE COURT: What about it? 

MR. BROCARD: They imputed that guilt to Count 2. I think it is prejudicial: 

THE COURT: It is just your notion and it has all been gone over before. You 
made proper objections and motions. They have all been overruled and your motion 
is denied. There is no use belaboring it further. ; 

(Thereupon, counsel returned to the trial table.) ! 

(Thereupon, the defendant and his attorney approached the Bar:) 

THE COURT: Howard C. Langford, you have been found guilty as charged in 
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the indictment. You had a good trial. You will now be remanded to the custody 
of the Marshal until such time as the Court receives the report from the Probation 


Officer. 


Filed October 31, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
ne : Criminal No. 486-58 
x : Charge - Robbery 
HOWARD C. LANGFORD, Defendant : 

On this 3ist day of October, 1958, came again the parties aforesaid, in 
the manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon, after further hearing of 
the testimony, the arguments of counsel, and the instructions of the Court, the 
jury retires to deliberate; whereupon, after returning into Court, the said jury 
upon their oath say that the defendant is guilty as charged; thereupon, each 
and every juror is asked to state his individual verdict and each and every 
juror says that the defendant is guilty as charged. 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District Jail. 

Present: By direction of 


- United States Attorney JOSEPH R. JACKSON 
By Frederick McIntyre Presiding Judge Criminal Court # Five 
Assistant United States Att orney HARRY M. HULL, Clerk 


Russell Walker By /s/ 
Official Reporter | Deputy Clerk 


/Filed November 5,19587 


MOTION FOR NEW TRIAL 
Comes now the defendant, Howard C. Langford, through his attorney, and 
respectfully moves the Court for a new trial and for reasons represents as 


follows: 
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1, That the Court erred in denying the defendant’s motion for a severance 


prior to the trial. 

2. That the Court erred in denying the defendant his motion for a mistrial 
during the course of the trial when it became obvious that the joinder was con- 
founding the defendant in his defense. For example: 7 

(a) The trial of both offenses of robbery at the same time nullified 

the defendant’s privilege not to testify against himself with respect to the second 
count of the indictment. | 

_ (b) The offenses were unconnected, occurred at different times and 
places, involved different victims, and the evidence on one offense was not 
admissible on the other. Consequently, because the crimes charged were of 
such a nature, the jury inevitably and improperly regarded one as corroborative 
of the other; Moreover, the Government sought to prove the defendant guilty on 
count one by direct evidence, and on count 2 by circumstantial evidence, a fact 
which unquestionably caused the jury to regard evidence tending to implicate the 
defendant in anyone of the robberies in demonstrating that he was involved in the 
other. Ra 

3. The defendant was confounded and seriously prejudiced in his defense 
in that he was unable to use an alibi witness with respect to Count 1 for fear 
that the Government would make her its witness with respect to Count 2 and 
thereby prejudice his defense in that count. 

4, The court erred in denying the defendant’s motion for a mistrial when 
the Government in its closing argument told the jury about the defendant’s alibi 
witness and commented on the fact that he did not call her to testify in his behalf. 

5. The Court erred in denying the defendant’s instruction to the jury that it 
(the jury) was not to regard evidence of one count as corroborative of the other 
and that they were to view the evidence in each count independently of the other 
without attaching any inference of guilt of one count to the other. 

6. The Court erred in not granting the defendant’s motion fora judgment 
of acquittal on Count 2 for the reason the complainant, Charles E. Sparks, testi- 
fied on cross-examination that he did not know how he hurt himself, or how he 
and his billfold became separated. He also testified that he did not see the 
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defendant on the evening of February 4, 1958. Moreover, he further testified 
that he did not remember telling the Special Police Officer Vernon Hamilton -- 
who was the Government’s principal witness in Count 2 -- that a tall colored 
man with a brown coat robbed him. 

1) The testimony of the said officer Hamilton with respect to the 
foregoing was clearly inadmissible for the reason that it was hearsay. 

7. Before the defense put on its case, the defendant moved the Court for 
permission to conduct an experiment in the presence of the jury involving the 
defendant and a fellow inmate who was of the same height and built of the de- 
fendant. As the defendant told the Court, the object of the experiment was to 
have both men put on silk stockings to support the defendant’s contention that 
the complainant in Count 1 could not have been able to identify the defendant 
as the one who robbed her on the basis of her testimony that she was frightened 
and that she looked into the robber’s face - who was wearing a silk stocking - 
for a period of 6 seconds. The Court erred in denying the defendant the right 
to conduct this experiment for the reason that it had the effect of putting the 
issue of identification up to the jury, who - on the basis of the complainant’s 
testimony - would have had to speculate as to whether or not the defendant was 
the person who robbed the complainant. : 

8. And for such other reasons as to the Court may seem just and proper. 


/s/ James S. Brocard 

James S. Brocard, Attorney for Defendant 
717 National Press Building, 

Washington 4,D.C. District 7-2353 


/November 5, 19587 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR NEW TRIAL 


The defendant was indicted in 2 counts charging him with the crimes of 
robbery in each count. The offenses were unconnected, occurred at different 
times and places, involved different victims and had the defendant been tried 
separately, the evidence on one offense would not have been admissible as to 
the other. The defendant’s motion for a severence was denied and he was com- 
pelled to go to trial on each count. During the course of the trial, the Govern- 
ment sought to prove its case in Count 1 by direct evidence and in Count 2 by 
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circumstantial evidence. 

The defendant submits that trial on both counts, even though permissible 
under Rule 8 of the Federal Rules of Criminal Procedure, was very prejudicial 
under the circumstances, in the case at bar. To begin with, the defendant was 
> unable to call an alibi witness with respect to Count 1 for fear the Government 
would make her its witness with respect to Count 2, a fact which would have 
prejudiced his defense in that count. For this reason alone, the Court would 
have been justified in granting defendant’s motion for a mistrial and then, at 
the same time, ordering that he be tried seperately on each count. In addition, 
. the crimes were of such a nature, that the jury could hardly help but regard one 

as corroborative of the other, when in fact, no corroboration really existed. 
- Kidwell v. U. S., 38 APP. D. C. 566. Also, the proof with respect to Count 1 
could not have been admitted or used in any way with regard to Count 2. 
Hatchat v.U.S., 54 App. D.C. 43. The unfair prejudice to the defendant in 
being tried on both Counts was therefore apparent. | 

The defendant submits further that trial on both counts deprived him of 
his privilege not to testify against himself. Had he been tried seperately on 
> each count, the defendant, because of his criminal record, would not have taken 

the stand. However, in view of the nature of the 2 charges as aforesaid, the 
“ pressure to testify was greater than that involved in the ordinary dilemna of the 
accused. Raffel v. U.S. 271 U.S., 494. | 
_ For the aforementioned reasons, the defendant submits that, in the interest 
of justice, the motion for a new trial be granted. 
Respectfully submitted, 


, /s/ James S. Brocard 
James S. Brocard, Attorney for Defendant 
717 National Press Building 

Y Washington 4,D.C. = District 7-2353 


| 


/Filed November 10, 19587 


CLERK’S OFFICE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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HOWARD LANGFORD, : 
: In Re - Cr. Case No. 486-58 


Nine ; U.S. Code: 
UNITED STATES OF AMERICA 
MOTION No. 2 FOR NEW TRIAL 
Comes now your Petitioner, Howard Langford, who, being first duly sworn, 
according to law, deposes and says that; your petitioner, who now comes before 
this Honorable Court, in proper person is without counsel, or fees, or funds to 
employ or supply same, that he believes he is entitled to the redress and reliet 
he seeks through the above cited action-, and states as follows: 
(1) That, your petitioner was denied his ‘‘Constitutional Right’’ to a fair trial 
‘‘due to irrevelant and prejudiced statements made by the prosecuting attorney - 
to the trial court and the jury during petitioner’s trial proceedings.’ 
(2) That, your petitioner’s ‘Constitutional Rights’’ were further infringed upon 
and violated -- by the trial-judge; that the trial judge ‘‘erred’’, when he permitted 
such ‘‘irrevelant and prejudiced statements to be added into the minds of the trial _ 
(3) That, such procedure was ‘‘arbitrary’’ and is a violation of petitioner’s ‘‘Due_ 
process of Law’’. See:- FRANKS vs. UNITED STATES (U.S.C.A,) Decided: 1958. 
(4) That, the prosecuting attorney made ‘‘damaging statements’’ concerning an 
earlier offense --, alleged to have taken place some time before, and such alleged 
crime was to have been committed by your petitioner. However, this earlier 
offense against your petitioner was already dismissed ‘‘before he come to trial’’ on 
this instant cause of action. Therefore, petitioner ‘‘avers and contends” that, (a.) 
“such admitted evidence was ‘irrevelant’ ’’; (b) ‘‘such admitted evidence was 
‘capricious’ ’*; (c.) ‘‘such admitted evidence was ‘arbitrary’ ’’. 
(5) That, petitioner ‘‘avers and firmly believes” his Rights to ‘“‘Due Process of 
Law’? under the “Bill of Rights’’ have been so abused and infringed upon, that his 
only redress from ‘‘this unbalancing of the ‘Scales of Justice’ lies in this ‘Motion 
for a New Trial’’., wherein, a great wrong will have been righted, and that Justice, 


in the end, will have served her great cause’’. 
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The United States Court of Appeals, for the District of Columbia Circuit; 
Washington, D.C., in the case of FRANKS vs. UNITED STATES, ruled that: 

“BOTH, PREJUDICAL AND IRREVELANT EVIDENCE USED DURING A 
TRIAL IN THE LOWER COURTS WOULD WARRANT A POSSIBLE DISMISSAL 
OR POSSIBLE REVERSAL BY THE UNITED STATES COURT OF APPEALS.” 

Therefore, your petitioner avers and contends such ‘irrevelant and prej- 
udiced’’ statements made by the prosecuting attorney during the trial proceed- 
ings in the instant cause of action (“‘CR. Case No. 486-587") should be ground 
enough for petitioner’s ‘Motion’ to be granted in his favor, : 

Respectfully Submitted, 


/s/ Howard C. Langford 
HOWARD LANGFORD 
(PETITIONER) pro-se. 


“PETITIONER’S PRAYER”; : 

WHEREFORE, the premises considered: the petitioner prays this Honor- 
able Court to grant his ‘‘Motion For New Trial’’, and to grant this relief he seeks 
through such Motion. : 

Petitioner further prays this Honorable Court to appoint proper legal coun- 
sel to aid and assist petitioner in presenting this instant cause of action before 
this Honorable Court, for this, and such other relief as this Court may deem fit 
and proper. | 

Respectfully Submitted. 


/s/ Howard C. Langford 
HOWARD LANGFORD (PETITIONER) Pro-’se 
D. Cc. JAIL, 200 _ 19th ‘St., S.E., CITY 


Subscribed and sworn to before me, a Notary Public, this éth MDS of November, 
1958. 


“SEAL?? /s/ J. E. Ottes 
Notary Public, Dist. of Columbia 
Washington, D.C. - 


/Filed November 14, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





UNITED STATES 
Criminal No. 486-58 


vee : Charge - Robbery 
HOWARD C. LANGFORD, Defendant ; 

On this 14th day of November, 1958, came the attorney of the United States 
and the defendant in proper person and by counsel, James Brocard, Esquire; 
whereupon, the motion of the defendant for a new trial, coming on to be heard, 
after arguments of counsel, is by the Court denied. 

The defendant is remanded to the District Jail. 

Present: By direction of 


it t 
United States Attorney | JOSEPH R. JACKSON 

By Frederick McIntyre | Presiding Judge Criminal Court # Five 
Assistant United States Attorney HARRY M. HULL, Clerk 


Russell Walker is /s/ Charles M. Manning 
Official Reporter Deputy Clerk 


Filed December 10, 19587 


MOTION FOR NEW TRIAL ON GROUNDS OF NEWLY 
DISCOVERED EVIDENCE PURSUANT TO RULE 33 
OF THE FEDERAL RULES OF CRIMINAL PROCEDURE 


Come now the defendant, Howard C. Langford, by and through his attomey. 
and respectfully moves the Court for a new trial pursuant to Rule 33 of the 
Federal Rules of Criminal Procedure and for reasons represents as follows: 

1. That the defendant was convicted by a jury in 2 counts of robbery on 
October 31, 1958 and was sentenced on December 5, 1958 to serve a term of 
imprisonment from 3 to 10 years on each count, said sentences to run concur- 
rently. 

2. That during the course of the trial, the defendant took the stand in his 
own behalf and denied that he committed the crimes for which he was indicted. 

(a) With respect to count 1, the defendant vehemently denied that he 
robbed the complainant, Dora Mermelstein, at approximately 9:00 A.M. on Janu- 
ary 30, 1958. He testified that on this date and at the aforesaid hour, he was at 
home. He did not know, nor did he have any way of learning who actually did 


rob the said complainant. 
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3. That on November 5, 1958, the defendant filed a motion for new trial 
on grounds that were specifically set out therein but this motion was denied 
by the Court on November 14, 1958 after argument of respective counsel. 

4. That before and at the time of trial and again at the time of the argu- 
ment of the motion alleged in paragraph 3, the defendant did not know nor was he 
aware of the true identity of the person who robbed the complainant, the said 
Dora Mermelstein. However, during the week of December i, 1958, he learned 
from the lips of one Robert McAlister whom the defendant met at the D.C. 

Jail where they are both incarcerated that he (Robert McAlister) was involved with 
2 men who actually did rob the said complainant on the morning of January 30, 
1958, as aforesaid, and that he acted as lookout for the said robbery. (See Affi- 
davit of Robert McAlister attached hereto as Exhibit A and made a part hereof.) 

5. That in addition to the information set out in paragraph 4, the said 
Robert McAlister had a conversation with Father Donald F. Sheehy, Catholic 
Chaplin for the Department of Corrections, on the morning of December 6, 1958, 
at the D.C. Jail wherein he (McAlister) told Father Sheehy that he was one of the 
persons who was involved in the robbery of Dora Mermelstein on the morning 
of January 30, 1958 and that the defendant, Harold Langford, is innocent. 

6. That from the inception of his arrest up to the present time, the defend- 
ant has been protesting his innocence, and that under the circumstances he has 
tried very diligently to locate and identify the person or persons who actually 
robbed the said Dora Mermelstein, that the defendant did not learn the actual 
identity of these persons until he was introduced to the said Robert McAlister 
at the D.C. Jail after he was tried and convicted, that the evidence to be adduced 
through the said Robert McAlister is not cumulative or impeaching, that it is 
material to the issue involved, and that it is of such a nature that a new trial 
would probably produce an acquittal for the defendant. (Thompson v. U.S. 88 
U.S. App. D.C. 235, 188 F2d 652). | 

7. That in view of the foregoing, the defendant submits that the affidavit 
and statements, of Robert McAlister completely absolved the defendant from 
any complicity and participation in the robbery of Dora Mermelstein and ac- 


cordingly moves the Court for a new trial on the grounds of newly discovered 
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evidence. 
/s/ James C. Brocard 
James S. Brocard, Attorney for Defendant 
717 National Press Building 
Washington 4,D.C. District 7-2353 
/Piled December 10, 19587 EXHIBIT A 


December 8, 1958 
Monday, D. C. Jail 


AFFIDAVIT OF ROBERT McALISTER 


City of Washington : ... 
District of Columbia : ~~ 


On January 30, 1958, between the hours of 8:45 A.M. and 9:15, A.M., I, 
Robert McAlister, together with Harold Mills and Harry Courtney robbed a 
delicatessen store located on the northwest corner of 14th and Shepherd Streets, 
N.W. Washington, D.C. 

My role was to act as a lookout man on the corner of 14th and Randolph 
Streets, N.W. I did not enter the store at any time during the robbery. Harold 
Courtney entered the store at first to buy a soda which he did. This was to see 
if anyone was in the store other than the attendant. Courtney told Harold Mills 
that the ‘‘coast was clear.’’ Courtney then stayed on the corner of 14th and 
Shepherd Streets, N.W., to act as lookout. Then I saw Harold Mills enter the 
store. Before so doing we had all agreed that Mills was to rob the store and 
that he was to wear a woman’s stocking over his head to distort his features. 
Mills had a long, skinny, pear handle knife which he had in his possession and 
which I saw before the robbery. I waited on the corner for approximately 5 
minutes when Mills came running out. He ran towards me with Courtney fol- 
lowing him. Together we all ran down Randolph Street, N.W. to a nearby alley 
where Mills decided to split the money. I refused to take any money. I told 
them that they could have my share. I realized that what Mills and Courtney had 
done was wrong. 

I know that this statement will incriminate me and could lead to my being 
found guilty and given a long sentence. 

I am making this statement freely and voluntarily because I do not wish to 
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see an innocent man convicted of a crime he did not commit, 

Harold Langford had nothing to do with the robbery of the delicatessen 
store on January 30, 1958, which is located on the northwest corner of 14th 
and Shepherd Streets, N.W. In fact I did not know or meet Langiord until we 
were introduced in the D.C. Jail. | 

I am 17 years of age and I have gone as far as the oth Grade in School. 

I swear that the statement I have just made is true and correct and that 
Harold Langford is innocent of the crime for which he was convicted. 

No promises of any kind have been made to me. : 


/s/ Robert McAlister 
Robert McAlister | 


Subscribed and sworn to before me this 8th day of December 1958. 


/s/ Mary G. Conner | 
Notary Public, D.C. | 


| 


i 
\ 


/Filed December 10, 19587 


NOTICE OF APPEAL | 
Name and address of appellant - Howard C. Langford. Name and address of 
appellant’s attorney - None. Offense - Robbery. Concise statement of judg- 
ment or order, giving date, and any sentence - I was convicted in 2 counts of 
robbery on October 31, 1958 and sentenced on December 5, 1958. Name of 
institution where now confined, if not on bail - D.C. Jail. : 

I, the above-named appellant, hereby appeal to the United States Court 

of Appeals for the District of Columbia Circuit from the above- -stated judgment. 


Date - December 10, 1958 Howard C. Langford 
Appellant 


/Filed April 24, 19597 


Contents : 
Witness Direct Cross Redirect Recross 
witness Direc! Cross os Recross. 


Robert McAlister 6 16 28 
William C. Jackson 30 32 ~ 
Harry B. Courtney 38 47 48 


Ruling of the Court 





92 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Criminal Division 
UNITED STATES 
VS. . Criminal No. 486-58 
HOWARD C. LANGFORD : 


Washington, D.C. — - 
Friday, January 9, 1959 


MOTION FOR NEW TRIAL 

The above-entitled matter came on for hearing in the United States Dis- 
trict Court for the District of Columbia at 10:45 o’clock in the forenoon on 
Friday, January 9, 1959, 

BEFORE: 

HONORABLE JOSEPH R. JACKSON, Judge of the United States District 
Court in the District of Columbia, there being the following 

APPEARANCES: 


FRED L. McINTYRE, ESQUIRE, Assistant United States Attorney, on 
behalf of the United States; and 

JAMES S. BROCARD, ESQUIRE, on behalf of the Defendant. 

The following proceedings and transactions were then had and evidence 


was adduced: 
* * * * * 5 ok 
ROBERT McALISTER 
was called as a witness by the Defense, and being then and there duly sworn 
by the Deputy Clerk, Charles Atchinson, assumed the witness stand and testified 
as follows: 

MR. MC INTYRE: Your Honor, before this witness testifies I think that he 
ought to be informed of the fact that he could possibly incriminate himself on 
either perjury or the offense of which Langford has been convicted. 

I suppose that he is at this time going to give testimony which would in- 
criminate him in that. 

THE COURT: Young man, how old are you? 

THE WITNESS: Seventeen. 
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THE COURT: How old? i 

THE WITNESS: Seventeen. , 

THE COURT: Seventeen? 

THE WITNESS: Yes, sir. 

THE COURT: You understand that you are under oath 2 ? 

THE WITNESS: Yes, sir. 

THE COURT: And do you understand that if you testi falsely you are 
subject to a prosecution for perjury ? 

THE WITNESS: Yes, sir. 

THE COURT: And you also understand, do you, , that, if my notion as to 
what you are going to say is correct, you are liable to be sent to the penitentiary 
for the crime of which Mr. Langford has been convicted ? Do you know all of 
that ? | 

THE WITNESS: Yes, sir. ! 

_ THE COURT: And you are willing to take the chance then of a trial for 
perjury ? i 

THE WITNESS: Yes, sir. | 

THE COURT: And a trial for robbery ? 

THE WITNESS: Yes, sir. 

ae * *x ak am * * 

THE COURT: ... Do you think he has been sufficiently warned ? 

MR. MC INTYRE;: The Government believes he has, your Honor. We 
have no further recommendation to the Court, | 

THE COURT: Very well. Then you may proceed to examine him. 

DIRECT EXAMINATION 

BY MR. BROCARD: 

Q. Mr. McAlister, were you living in the District of Columbia in the 
month of January, 1958? A. Yes. 

Q. Now, directing your attention to the 30th day of that rnonth, that is, 
January 30th, 1958, did you have any occasion to be in the vicinity of 14th and 
Shepherd Street, Northwest, between the hours of spueortaaety 8:30 a.m. and 
9: 30 am.? A. Yes, sir. 
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Q. Now, why were you there? A. I was in on a robbery. 

Q. Talk louder. A. I was in on a robbery with two other boys. 

Q. A robbery of what? A.A store. 

Q. What store? A. A delicatessen. 

* pd * * 5 * Bd * 

BY MR. BROCARD: 

Q. Tell the Court in a loud voice what happened. A. Well, Harold Mills -- 

THE COURT: Who? 

THE WITNESS: Harold Mills. That is the boy that went in the store with 
the knife. 

THE COURT: Where is he now? 

THE WITNESS: He is over at District Jail. 

THE COURT: With you? 

THE WITNESS: No. He is not on the same side I am on. 

THE COURT: Go ahead. 

THE WITNESS: Well, he was supposed to pull the robbery while we -- 
Harry Courtney and myself were supposed to stand on the outside of the store 
and watch for anybody coming. 

So I stood on the far corner on Randolph and Courtney stood in front of 
the store. And sol say it was about five minutes when Harold Mills came 
running out the store and so we ran down Randolph Street to a nearby alley. 
We began to split the money up and I didn’t take any money because I told them 
I didn’t want any. 

THE COURT: How much money was taken? 

THE WITNESS: I don’t know the amount. 

THE COURT: Go ahead. 

THE WITNESS: So we left. We broke up and I went on back home. 

THE COURT: You were not in the store; you were outside, were you? 

THE WITNESS: I was outside the store. Courtney had went in the store 
at first to buy a soda to see was anybody in there. 

THE COURT: And then you went out? 

THE WITNESS: No, I didn’t go in. 


x * *&* *£* *£ ££ &£ * 
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THE COURT: You were watching -- 

THE WITNESS: Yes. | 

THE COURT: -- so as to warn the chap inside of any danger to him ? 

THE WITNESS: Yes, sir. : 

THE COURT: I see. You weren’t in the store? 

THE WITNESS: No, I wasn’t in the store. 

* * a * * * * x 

BY MR. BROCARD: : 

Q. How was this robbery pulled by this man Mills ? Can you tell us that ? 
A. Well, it was a stocking-cap robbery. : 

THE COURT: How do you know? You weren’t in there. 

THE WITNESS: No, I wasn’t in there. That’s how he had planned the 
robbery though before we got there. 


e ra a ae ee 


BY MR. BROCARD: 


* * 2k 


Q. After Mills robbed the store and he ran out what happened? A. Well, 
_ he ran up toward where I was standing on Randolph Street, him and Court- 


ney, and we went down Randolph to a nearby alley and that’s where they start to 
split the money up. And I told them I didn’t want none of the money. 

Q. Did he tell you how much money he took then? A. No, he didn’t. 

Q. And you never shared in the money he took? A. No, 

_ Q. Was Howard C. Langford involved in any way with this robbery? A. 

No, he wasn’t. 

THE COURT: Do you know him ? 

THE WITNESS: No, I don’t know him. 

THE COURT: When did you meet him? 

THE WITNESS: When I was over at the jail. 

bd me a a * * * * 

BY MR. BROCARD: 

Q. You are not lying to save anybody ? A. No. 

Q. You are really telling the truth. Is that correct? A. Yes. 
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Q. Now, you see that yellow piece of paper that Judge Jackson is looking 
at? A. Yes. 
Q. Is that the paper that I wrote your statement on? A. Yes. 
* 3k aK 2K x* *« * * 
MR. BROCARD: Mark that for identification. 
(Thereupon a document identified as an 
affidavit was marked by the Deputy 
Clerk as Defendant’s Exhibit No. 1 for 
identification.) 
THE COURT: Have you seen this affidavit, Mr. McIntyre ? 
MR. McINTYRE: Yes, Your Honor, I have seen the affidavit. 
a ee ce a a ee ai 
THE COURT: Are these two companions of yours in jail? 
THE WITNESS: One of them is downstairs. 
THE COURT: Which one? The one you say went into this store ? 


THE WITNESS: Yes. Harry Courtney. 5 
MR. McINTYRE: We will produce him as a witness, your Honor. 


x* * * * me ae x ak 

BY MR. BROCARD: _ 

Q. Now, Mr. McAlister, I show you what has been marked as Defendant’s 
Exhibit No. 2 for identification and ask you -- which purports to be an affidavit 
of Robert McAlister, and ask you if that is your signature? A. That is my 
signature. 

Q. And is this the affidavit which I took down in longhand for you wherein 
you testified to what you testifiedto here, that Howard C. Langford was not in- 
volved in this robbery? A. Yes, sir. 

MR. BROCARD: I move at this time that this affidavit be admitted into 
evidence to support this testimony. 

THE COURT: It may be received in evidence. 

x* * * * *&* *£ * 
CROSS-EXAMINATION 
BY MR. McINTYRE: 
Q. The date of this offense, that you committed this robbery, when was 
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that? A. January the 30th. 


* * * mK * ok * * 

Q. You are positive it was Jamary 30th? A. Yes, I “in positive. 

Q. There is no doubt in your mind? A. There is not, 

Q. And there was no doubt in your mind that it was January 30th when you 
talked to Langford. Is that right? A. No. I did not talk to acetord -- I didn’t 
even know the boy. 

Q. And there is no doubt that it was January 30th when you talked to 
Father Sheehy. Is that correct? A. I did not talk to Father Sheehy on January 
30th. ! 

_Q. I know that. You talked to him since. But at the time that you talked to 
bin which was later, after you allegedly committed this offense, there was no 
doubt in your mind that it occurred on January 30th. Is that pee ? A. That’s 
right. 

‘Q. You have always been positive of that date. Is that right ? A. Yes. 

_ .Q. Did you see -- did you see Mills on the day before January 30th? A. 
No, I didn’t see Mills but I saw Harry Courtney that day. ! 

Q. On which day? A. The 29th. | 

Q. The 29th of January you saw Courtney. Is that correct ? A. Yes. 

Q. There is no doubt in your mind that you saw Courtney on that date ? 

A. No, there is no doubt in my mind. | 

Q. There is no doubt? A. No. | 

Q. Is that Harry Braddock Courtney? A. I dont know his middle name. 

Q. Is this the person you know as Harry? A. Yes. ! 

Q. This is the person who you saw on the 29th day of January. Is that 
correct? A. Yes. 

Q. No doubt in your mind? A. No, there is no doubt in my mind. 

(Thereupon Mr.:‘MclIntyre submitted a photograph to the Court through the 
Deputy Clerk.) | 

Q. Now, what was the reason that you saw Courtney on 1 the 29th? A. Well, 
he came to me and told me about the robbery he was going to pull and he just 
wanted me to pull the robbery with him. He didn’t want nobody else to go. I told 
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him I wasn’t too sure about it. So he say he is gaing to get Skipper to go along 
with us. SoI told him okay. So we went on. 

Q. So Courtney, the person in the picture that I just gave you, that person 
there, he is the one that suggested to you that you do this robbery. Is that cor- 
rect? A. That’s-right. 

Q. And that was the day before the robbery was committed. Is that right ? 
A. Yes. 

Q. And then when did you see Courtney and Mills again? A. I saw them 

_ about 7:30 the next morning. 
19 Q. And where did you go with -- and who did you go with at 7:30 the fol- 
lowing morning ? Who was with you on that day? A. The following morning ? 

Q. Yes, on January the 30th. A. That was Harry Courtney and Harold 


Mills. 
_Q. Harry Courtney and Mills were with you the following morning? A. 


Yes, sir. 

Q. There is no doubt in your mind on that? A. No. 

Q. Absolutely none? A. None. 

Q. All right. And where did you go? A. To 14th and Shepherd where the 
delicatessen store is. 

Q. And did you go inside ? A. No, I did not. 

Q. Who went inside? A. Harry went inside first. 

Q. Harry? A. Courtney. 

Q. There is no doubt in your mind on that? A. No. 

Q. You couldn’t be mistaken as to the date? A. No, I couldn’t. 

Q. Any you couldn’t be mistaken that that was Harry Courtney? A. No. 

Q. All right. And where did you stand during the time that Courtney and 
this Mills were there near the delicatessen? A. Well, I was standing on Rai- 
dolph Street, 

x * x * * * * 
Q. Well, you were the look-out man, weren’t you? A. Yes, I was the 


look-out man. 
Q. You were helping with the robbery, weren’t you? A. Yes. 
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Q. And you wanted part of the proceeds, didn’t you, when the robbery 
was accomplished? A. No, I didn’t take any of it. : 

Q. I say at the time that you were standing out there as a look-out you 
were going to get part of the proceeds, weren’t you? A. NP, I wasn’t going 
to get nothing. 

Q. You didn’t want anything? A. No. 


Q. You were just sort of doing it as a favor to these boys to be a look- 


out and you didn’t want to get anything out of the robbery ? A. That’s right. 

Q. And that was your intent at the time? A. Yes. | 

Q. Did you have some discussion with Courtney and Mills about the money 
later on? A. No. | 

* * * * KK K K * 

Q. They split the money up? A. Yes. 
Q. And this is this Courtney you identified in the picture. Is that right ? 
A. Yes. | 
Q. Well, McAlister, what if I told you that Courtney wes not there that 
day but he was at Cedar Knolls in custody ? What would you say to that? A.I 
still say he was with us. | 

Q. Oh, you still say he was with you? All right. Now, when did you see -- 
when did you see Langford for the first time after this offense occurred? A. It 
was in November of ’58. | 
Q. November? A. Of 758. 
Q. November of 58? A. Yes. 
Q. And were you in the same tier down at the jail? A, No, I am on the 
juvenile range. 

Q. Well, how did you get to see Langford? A. He cuts hair out there in 
the dining room. ! 

Q. He what? A. He cuts hair out in the dining room. 

Q. Did he cut your hair? A. No. | 

Q. Did you talk tohim? A. No, I didn’t say nothing to him. 

Q. You didn’t say anything to him? A. (The witness nodded negatively.) 

Q. Did you ever talk to him? A. No. 
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Q. At any time? A. (The witness nodded negatively) 

Q. Did anybody ever talk to you for Langford? A. No. They told me that 
Langford was here for a robbery on January the 30th of Shepherd -- 

Q. Who told you that? A. That’s what the boys up on the tier told me. 

Q. What boys were those? A. All of them was talking about it. 

Q. You don’t remember any particular person? A. No, not any particu- 
lar person. 

25 Q. What did they say? A. They just say that the man got charged with a 
robbery that somebody else did and he didn’t know anything about it and they 
was talking to me and I told them that he didn’t do it because -- 

Q. Where did they say the robbery occurred? A. They didn’t say. 

Q. Well then, how did you know it was the robbery that you were supposed 
to have been involved in? A. I wasn’t sure. 

Q. You weren’t sure? You never did learn then that this delicatessen had 
been robbed by Langford, did you? A. Yes, I learned. 

Q. Who from? A. This boy -- I don’t know his name. 


a ee ae a ee ee ea 


27 MR. McINTYRE: Mr. Marshal, could I have Courtney brought out, please, 


if he is up? 

(Thereupon the Deputy Marshal brought a man into the courtroom.) 

MR. McINTYRE: Come over here, Courtney, and stand, please. Face 
this man here. And take a good look at him. All right. You can go back. 

MR. BROCARD: I think he ought to be identified for the record. 

MR. McINTYRE: Would the record show that the person that the Govern- 
ment has produced is named Courtney ? 

(Thereupon the Deputy Marshal escorted the man heretéfore mentioned 
out of the courtroom.) 

THE COURT: Do you want the full name ? 

MR, McINTYRE: ‘Yes, sir. May the record show that the person that was 
brought out from the cell block and faced the defendant McAlister was Harry 
Braddock Courtney ? 

BY MR. McINTYRE: 
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Q. The person that was standing out here, McAlister, is that the person 
that you knew as Harry Courtney? A. Yes. 

Q. And is he the one that went with you to this delicatessen ? A. Yes. 

MR. McINTYRE: I think that is all the questions I have of this witness. 

* * * * x * * * \ 
REDIRECT EXAMINATION 

BY MR. BROCARD: 

Q. Isnt it -- strike that. Mr. McAlister, some boys out there at the jail 
told you that the boy was convicted of a crime he claims he is innocent -- isn’t 
that right? A. Yes, sir. | 

Q. And you inquired about that, didn’t you? A. Yes. sir. 

Q. And you learned as a result of your inquiry that the store that was in- 
volved was located on 14th Street near Shepherd, a = A. That’s 
right. | 

Q. And it was then that you discovered that you had been involved in that 
crime with Harry Mills and Courtney. Is that right? A. That’s right, 

ee oe a a a 
WILLIAM C. JACKSON 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION | 

BY MR. McINTYRE: | 

Q. Would you give your name, please? A. William C. Jackson. 

THE COURT: William C. Jackson? ! 

THE WITNESS: William C. Jackson. Correct. | 

BY MR. McINTYRE: 

Q. And where are you employed at the present time, Mr. Jackson? A. I 
am employed by the Department of Public Welfare at the Children’s Center, 
Cedar Knolls School, Laurel, Maryland. 

Q. Wereyou at Cedar Knolls on January 30th, 1958 ? A. Yes, 

Q. And have you been there for a period of time prior to January 30th, 1958 ? 
A. Yes. | 
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Q. Have you brought the records from the Cedar Knolls institution per- 

taining to one Harry Braddock Courtney? A. Yes. 

Q. As a result of those records and a search of those records are you 
able to determine whether or not one Harry Braddock Courtney was in custody 
at Cedar Knolls on January 30, 1958? A. Yes. 

MR. McINTYRE: I would like to have Harry Broddock Courtney brought 
into the courtroom once again, your Honor. © 

THE COURT: Very well. Mr. Marshal, bring him in. 

BY MR. McINTYRE: 

.Q. Do you know a person by the name of Harry Braddock Courtney ? A. 
Yes. 

(Thereupon the person heretofore identified was escorted into the court- 
room by the Deputy Marshal.) 

MR. McINTYRE:: May the record show that Harry Broddock Courtney 
has been produced in the courtroom-once again? Thank you. 

(Thereupon the person heretofore identified was escorted out of the court- 
room by the Deputy Marshal.) 

BY MR. McINTYRE: 

Q. Now, Mr. Jackson, the person who has been brought into this courtroom 

and who has faced you, do you know that person? A. Yes. 

-Q. And who do you know that person to be? A.I know him as Harry 
Courtney. ’ 

Q. And is he the person that was at your institution, the Cedar Knolls 
institution, in custody on January 30th, 1958? A. Yes. 

MR. McINTYRE: That is all the questions I have. 

THE COURT: Cross-examine. 

CROSS EXAMINATION 

BY MR. BROCARD: 

Q. Mr. Jackson, did there come a time when that boy escaped, Harry 
Courtney? A. Yes. 

Q. When did he escape, sir? A. He escaped on December the 18th, 1957, 
and was returned to Cedar Knolls School on January the 16th, 1958. And on the 
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date that he was returned, January the 16th, 1958, he was placed in our security 
cottage. And he remained in the security cottage until April the 5th, 1958. 

Q. Do you have a -- do you take a roll -- strike that. : What did you say your 

position was at the school, Mr. Jackson? A. My position r peut counselor. 
33 Q. Chief counselor? A. Right. : 

Q. Would you know of your own personal knowledge whether the school 
takes a roll of its inmates every day? A. Yes. | 

Q. Aroll call? A. Yes. i ! 

Q. Was a roll call taken on January the 30th? A. Yes, 

Q. Do you have any records to indicate that? A. Yes. 

Q. May I see them, please? A. Well, I have -- I need to explain. I 
didn’t bring his case history here. But this is a record of students that enter 
security cottage, the date that they enter and the date they are released from 
security cottage, and Harry Courtney’s name appears on this; January the 16th 
as entering; leaving on April the 5th, 1958. _ . 

Q. Yes, sir. I understand that. A. Now, here is -- 

Q. Do you have a roll -- 

THE COURT: Wait a minute. He is not through. | 

THE WITNESS: Here is our daily population sheets that we take every 
day. A count comes in at 6:30 in the morning. This is the record as of 6:30 


on each date. 


Any movement of population, whether it is an escape or abscond, we call 


them, releases, trips to hospitals, trips to court, juvenile court, off ground crane) 
we make a record in this population sheet and the time that they leave. 

BY MR. BROCARD: e 

Q. Now, Mr. Jackson, I don’t know whether you are qualified to answer 
this question, but is it possible for a person to escape at six o’clock in the 
morning and come back the same day without the officials knowing about it ? 
A. No. : 

Q. Well, how -- why isn’t it possible? A. Because we -- when we make 
this official count at 6:30 in the morning this is our daily population count -- 

Q. Yes? A. -- but we check populations regularly; after every mass 
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movement. For example, breakfast is over at eight o’clock. We get a population 
count at eight o’clock. 

Q. May I interrupt you right there? Do you have a record of that, the count 
that was taken after breakfast on the morning of January 30th? A. No, I don’t 
have that. 

Q. When is the next count taken? A. The next count is taken when they 
come to their noon meal, 

Q. Now, what time is that, sir? A. That is at twelve o’clock. 

Q. Now, Mr. Jackson, how much of a drive is it from the standpoint of time 
from Laurel, Maryland, to the District of Columbia? A. About a half hour. 

Q. It is possible, Mr. Jackson, isn’t it, that this boy, Harry B. Braddock, 
could have left the grounds of the Cedar Knolls sometime after 6:30 a.m. or 
sometime after eight a.m. and have gotten back to the cottage before noon without 
someone knowing about it? A. Not in his case because he was in our security 


cottage. 


Q. Yes, but what records do you have to show that there was a poll taken 


-- a roll taken -- excuse me -- that he was at that cottage between the hours of 
eight, 8:05 a.m., let’s say, and twelve noon? A.I don’t have any specific record 
for that date, but I do have a specific record that he was in this unit, in our security 
cottage. Students do not leave that at all. They stay in it.-- 

-‘Q. But is it possible -- excuse me. A. They stay in there and there are 

regular counts made in the building. There are individual rooms. 

Q. But you don’t have any record of that down here this morning, do you? 
A. No, I didn’t bring that with me, but I could produce such a record. 

Q. People have escaped from the security cottage, haven’t they? A. They 
have escaped but they have not been absent without anybody knowing it. Whenever 
they have escaped it has been known immediately. 

Q. Well, are you speaking of what you hear about these things or of your own 
personal knowledge? A. WhatI know. 

Q. You will concede, will you not, Mr. Jackson, that it is possible for some- 
one to escape at 8:05 and be back at noon without being detected? A. Not from the 


security cottage. 





Q. Yes, sir. Well, you don’t have any records here to show that there 
was a poll taken at the security cottage between 8:05 and twelve noon, do you? 
A. No, I do not have those records with me. : 

Q. So far as you are concerned this man could have escaned and come 
back ? | | | 

MR. McINTYRE: I object to that, your Honor. : 

THE WITNESS: No. , 

MR. McINTYRE: I think he has already answered the question. 

THE COURT: He has already answered that. Bridently when you are in 
the security cottage you just can’t get away ? 

THE WITNESS: Your Honor, boys have gotten away from there but we 
have known -- | 

THE COURT: I understand. 
THE WITNESS: -- immediately. 
bd * * * % * cd % 
38 HARRY B. COURTNEY 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as-follows: 


DIRECT EXAMINATION | 


BY MR. McINTYRE: | | 

Q. Would you give your name, please? A. Harry Braddock Courtney. 

Q. That is Harry Braddock Courtney? A. Yea. | 

Q. Courtney, do you know a person by the name of McAlister ? A. Yea, 
* * * * cd * * * : 

Q. Is that “yes”? A. Yes. 

Q. ‘The person that you knew or know as McAlister, was that the person 


that was seated where you are now when you came into the courtroom a few 


minutes ago? A. Yes. 
Q. Do you know another person by the name of Harry Mills ? A. Yes. 
Q. And did you know these persons on and before aes oth -- January 30th, 


1958? A. Yes. 
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Q. Did you -- where were you on January 30th, 1958? A. At the store. 

Q. Pardon? A. At the store. 

Q. Where is that? A. Shepherd Street. 

THE COURT: I can’t hear the witness. 

THE WITNESS: 14th and Shepherd. 

BY MR. McINTYRE: 

Q. You were at 14th and Shepherd? A. Yes. 

Q. And how did you get there? A. Acar. 

Q. And who did you go there with? A. Harold Mills. 

Q. With Mills? A. Yes. 

Q. Who else went there with you? A. McAlister. 

Q. McAlister ? Do you know that the records show you to have been at 
the Blue Plains institution on that -- I mean not at Blue Plains but at Cedar 
Knolls on that date? A. No, I didn’t know that. 

Q. What? Isn’t that right? A. (There was no audible response.) 

MR. Mc INTYRE: Your Honor, at this time I think you ought to advise this 
defendant that anything he may say could be used against him in a perjury prose- 
cution. 

THE COURT: You understand, young man, -- turn around and look at me -- 
you understand that you are under oath, do you? 

THE WITNESS: Yes, sir. 

THE COURT: Now, you know what an oath means ? 

THE WITNESS: No, sir. 

THE COURT: You know it is calling God to witness the truth of what you 
say. Do you know that? — 

THE WITNESS: No, sir. 

THE COURT: You didn’t know that? Well, that is the fact. I am informing 
you now. And you know that while you are under such an oath if you testify falsely 
you may be prosecuted for perjury and go to the penitentiary for a good term? 
Do you know that ? 

THE WITNESS: Yes, sir. 

THE COURT: I am informing you now. You have taken an oath to tell the 





107 


truth, the whole truth, and nothing but the truth. Now, you have been properly 
admonished. Now you may continue with your questions. : 

BY MR. McINTYRE: 

Q. Do you remember talking to me, Courtney, about Bo weeks ago? I 
was with Mr. Smithson down in the cell block. : 

THE COURT: I can’t hear you. | 

THE WITNESS: No, sir. | 

BY MR. McINTYRE: | 

Q. You don’t remember speaking to me down in the cell block? A. No. 

Q. Do you remember speaking to Smithson down in the cell block? A. No. 





42 Q. Do you remember being brought up to this -- the cell block downstairs 
4 for the purpose of talking to a United States Attorney? A. (There was no audible 
response.) | 


Q. Do you remember that? A. I think so. 

Q. Well, do you or don’t you? A. Yea. 

Q. And weren’t you at that time viewed in a line-up with Neate: Lang- 
ford, who is sitting over ‘there, and yourself were in a line-up and there was a 
woman brought in and she looked at all three of you -- isn’t that right? A. Yea. 

Q. You remember that, don’t you? A. Yea. | 
. Q. And after that you came in and you sat down with two United States Ate 

torneys. Do you not remember that? A. Yea, I remember that. 
Q. And you talked to them, didn’t you? Isn’t that right ? A. Yea. : 
Q. And you told them where you were on this date of January 30th, 1958, 
didn’t you? ! 
* Bs * * * * x * 
43 Q. Isn’t that right? A.I don’t remember. 
Q. Don’t you remember talking to two United States Attomeys down there ? 
: A. Yes. 

Q. And you talked about this offense up at Shepherd Street, did you not? A. 
(There was no audible response.) 

Q. Did you not? A. I don’t remember. | 

Q. You remember having an affidavit read to you, Nas you noe Courtney ? 


44 


45 
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A. I don’t remember. 

THE COURT: You don’t remember? Tell the truth now. 

BY MR. McINTYRE: 

Q. Do you or do you not remember having an affidavit read to you? A. 
My own -- 

Q. Whose own affidavit? A. My indictment sheet I read that; that’s the 
only thing. | 

Q. You remember having the affidavit of McAlister read to you, do you 
not? A.I don’t remember. 

Q. Do you remember asking Mr. Smithson and myself to have somebody 
call your father so you could find out what was doing in your particular case ? 
Don’t you remember that? A. No. 

Q. You don’t remember that either? Did your father ever contact you as 
a result of the call? A. I don’t remember. . 

Q. Do you remember when that affidavit of McAlister was read to you, 
you said, ‘McAlister is lying; that’s not the truth. I was at Cedar Knolls 
institution on that date and I was in the security ward’’? Do you remember say- 
ing that? A. No. ; 

Q. You don’t remember saying that? Well, do you want to answer this 
question once and for all, and I advise you to think it over before you answer: 
Do you at this time now say that you were at Cedar Knolls on January 30th, 1958? 
Were you or were you not? A. I don’t remember. 

Q. You don’t remember where you were then? Then you dont remember 
that you were at Shepherd Street at a delicatessen -- 

*_ * * *©* &* &* & * 

BY MR. McINTYRE: 

Q. Is that what you are saying now? A. (There was no audible response.) 

MR. McINTYRE: Your Honor, I would like an answer from this witness. 

THE COURT: Answer the question. 

THE WITNESS: I don’t remember. 

BY MR. McINTYRE: 

.Q. Then you don’t know where you were. Is that correct? A. No. 


46 
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Q. Have you talked to Howard Langford this morning § A. I been by my- 
self. 3 | 
Q. You been by yourself. .Let me ask you this question and don’t tell me 


an evasive answer. 
* * *£ * *€* KK KK * 


Q. Tell me whether or not you talked to Howard Langtord this morning. 
MR. BROCARD: He answered the question. 
THE COURT: He may repeat it. 

BY MR. McINTYRE: 

.Q. Did you talk to Howard Langford? A. I was by myselt 

THE COURT: Answer the question. Did you talk to Langford or didn’t 


THE WITNESS: I don’t remember. 

THE COURT: You don’t remember ? 

BY MR. McINTYRE: 

Q. Did you talk to McAlister this morning? A. I don’t remember. 

Q. Well, for one final question: Do you remember where you were on 
January 30th, 1958? A. No, I don’t remember. | 

*x* * * * * %* * * 
CROSS-EXAMINATION 

BY MR. BROCARD: 

Q. Mr. Courtney, that question the prosecutor just asked you, where you 
were on the morning of the 30th, January the 30th, 1958, are you afraid to answer 
because it will incriminate you? Do you know what I mean by ‘‘incriminate you ?”” 

THE COURT: Do you know what that means ? : 

THE WITNESS: Yes. 

MR. BROCARD: May I explain it to him? 

THE COURT: Well, that is one thing that you know something about then, 
isn’t it. Go ahead. | 

BY MR. BROCARD: : 

Q. You are afraid to answer that question because whatever answer you 
give you can be tried for either escaping from Cedar Knolls or being involved in 
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this robbery. Isn’t that right? A. Yes. . 

Q. Do you know that you have a right not to answer that question, to claim 
the privilege of the Fifth Amendment? A. Yes. 

Q. Has that been explained to you? A. It hasn’t been explained. 

MR. BROCARD: I have no further questions. 


* * %* *£* * *&* KX 


REDIRECT EXAMINATION 


BY MR. McINTYRE: ei 

Q. Where were you, not on the 30th, Courtney, but where were you on 
January 29th, 1958? Now, that hasn’t got anything to do with the offense. Where 
were you on that particular date? A. I would rather see my lawyer before I 
answer any more questions. 

Q. You want to see your lawyer? Who is your lawyer? A. George 


Thompson. 
. Q. George Thomas? A. Thompson. 

Q. Thompson. Very well. 

MR. McINTYRE: That’s all the questions I have. 

THE COURT: Are you through with the witness ? 

MR. BROCARD: I think, your Honor, he ought to be advised by his at- 
torney and until he is, I respectfully -- 

THE COURT: I have heard plenty about him, and his attorney can advise 
him later, when you get my recommendation to the District Attorney, later on 
when everything is over. 

You may step down. Take him back. 

(Thereupon the witness retired from the witness stand.) 
49 Any further. testimony ? 

MR. BROCARD: Your Honor, I have no further testimony at this time; 
that is, I am not prepared to put any on but in view of what has happened here -- 

THE COURT: What is that? 

MR. BROCARD: In view of the testimony rendered by this man, I wonder 
if the Court would be kind enough to continue this matter either until this after- 
noon or Monday. There are a couple of witnesses that I would like to bring 





them in. 

THE COURT: Why haven’t you your witnesses here today ? 

MR. BROCARD: Well, I didn’t know what this man was going to testify 
to. I have never seen him before until today. : 

MR. McINTYRE: Your Honor, from this situation at the eppzencn time it 
is clear that this witness is not telling the truth. 

THE COURT: Very clear. | 

MR. McINTYRE: This man was in the security ward. ! 

THE COURT: The Court has no question at all about where he was on the 
date of this crime, none in the world, and he couldn’t possibly have been at the 
hold-up of this delicatessen. | 

Not only did he lie but McAlister lied, in the Court’s opinion. They lied under 

oath. AndI am recommending that the District Attorney take steps: to prosecute 
them for perjury. | 

MR. McINTYRE: Yes, your Honor, that will be done. | 

THE COURT: We have had enough of these lying witnesses in these courts. 

MR. BROCARD: I think that man was confused, your Honor. 

THE COURT: That boy is not confused. 

MR. BROCARD: There is no evidence here that -- 

THE COURT: Here, let’s not argue. I have told you what I am recommend- 
ing; that both of these men be brought before the Grand Jury tor perjury. Now, 
it is up to the District Attorney to do it and I think it ought to be done. I am _ 
ready to rule on this motion now and deny it. The motion for a new trial is 


denied. 
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and the defendant in proper person and by counsel, James S. Brocard, Esquire; 
whereupon, the motion of the defendant for a new trial on the grounds of newly 
discovered evidence, pursuant to rule 33 of the Federal Rules of Criminal Pro- 
cedure and with affidavit of Robert McAlister in support thereof, coming on to 
be heard, after hearing of testimony and arguments of counsel is by the Court 


denied. 

The defendant is remanded to the District Jail. 
Present: By direction of 
United States Attorney JOSEPH R. JACKSON 
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Assistant United States Attorney HARRY M. HULL, Clerk 
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BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





| 
No. 14,878 | 
| 


Howarp C. LancGrorD, APPELLANT, 
Vv. 


Unirep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 





OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
WALTER J. BONNER, 


Assistant United States Attorneys. 


CLERK 








No. 14,878 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented. 


1. Was not the action of the trial court m denying appel- 
lant new counsel on the very day of trial proper, par- 
ticularly when appellant wished to go to trial that same 
day? 

2. Was not the joinder of the two robbery counts proper, 
since both offenses were of the same or similar character? 


(A) Is this not particularly proper when the evidence 
in support of such offenses was plainly separable 
and distinct? 

(B) Did not the court’s instruction afford proper 
guidance to the jury? 


3. Was not the Government cross-examination of appel- 
lant proper, in light of appellant’s voluntary comments 
during his direct examination concerning his arrest on a 
prior offense? 


4. When appellant on direct examination volunteered 
testimony that he had previously spent several years at 
Lorton for grand larceny, was not the prosecutor’s char- 
acterization of appellant, during closing argument, as a 
‘‘convicted felon’’ supported by the record? 


(A) Was not the court’s instruction on this matter 
proper, when the jury was informed that appel- 
lant’s prior conviction was to be considered only 
insofar as it affected his credibility as a witness? 


5. Was not the comment of the prosecutor regarding the 
failure of an alibi witness to testify justified by the record? 
6. Did not the court properly exercise its discretion in 
regard to an intended experiment with a stocking other 
than the stocking employed in the robbery of January 30th? 
7. Were not the motions for new trial properly denied? 


(x) 








The Hearing On The Motion For New Trial Grounded On 
Newly Discovered Evidence 
Statute and Rules Involved 
Summary of Argument 


Argument: 


I. The Action Of The Trial Court In Regard To The Ap- 
pointment Of New Counsel On The Date Of Trial Was 
Proper 

Il. The Joinder of the Robbery Offenses Was Proper Under 
F.R.Crim.P. 8(a) and Severance Correctly Denied. .. 
III. Appellant On Direct Examination, Testified As To An 
Arrest On A Prior Offense 
IV. Appellant, On Direct Examination Revealed As Prior 
Conviction, Its Nature, And Sentence Received 
V. The Propriety Of The Prosecutor's Comment Regarding 
An Alibi Witness Was Supported By The Record 
VI. The Trial Court Did Not Abuse Its Discretion In Regard 
To The “Stocking Experiment” 
VII. A New Trial Was Properly Denied... 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,878 


Howarp C. Lanerorp, APPELLANT, 
v. 
Unsrrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 12, 1958, an indictment was filed in the District 
Court charging appellant with robbery in two counts (Cr. 
486-58). A plea of not guilty was entered on October 3, 
1958, and on October 15 appellant filed a motion for sever- 
ance pursuant to F.R. Crim. P.14. The motion was denied 
on October 24, 1958, ‘‘without prejudice to renew at time 
of trial’. Trial by jury commenced October 29, 1958, and 
on October 31st, appellant was found guilty as charged (R. 
221-22). A motion for new trial was filed November 5, 
1958, and denied on November 14th. On December 5th, 
appellant was sentenced to serve a term of imprisonment 
of three to ten years on each count, the sentence by the 
counts to run concurrently. Thereafter, on December 10, 
1958, appellant filed another motion for new trial, this time 
on the grounds of newly discovered evidence. After a 
hearing held on January 9, 1959, the motion was denied 
(Supp. R. 50). This appeal followed. 


(1) 
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PRE-TRIAL MATTERS 


On the morning of trial, appellant apparently notified 
his counsel that he was not satisfied with him. No specific 
reason was assigned for this lack of satisfaction, but coun- 
sel notified the court of appellant’s attitude (R. 5-7). 
Counsel further informed the court as follows (R. 6): 


‘‘T spoke to him about that and he doesn’t want to 
go to trial without a lawyer. He doesn’t want to wait 
two weeks if the Court is going to appoint another 
lawyer. He is going to trial now. He doesn’t want 
to wait any longer.”’ 


Under these circumstances, counsel was not allowed to 
withdraw from the case, nor new counsel appointed. 

Following this matter, counsel renewed his earlier motion 
for severance (R. 7). The trial court, however, exercising 
its discretion (R. 8), denied the motion (R. 8). 


THE TRIAL 


Mrs. Dora Mermelstein testified that she and her husband 
operated a delicatessen at 3933 14th and Chapin Street, 
N. W. (BR. 19-20). At about 9:30 A.M. (R. 21, 125) on 
January 30, 1958, Mrs. Mermelstein was in the store when, 
according to her testimony, someone came in and locked 
the door (R. 21). As she looked up, Mrs. Mermelstein saw 
a man approaching her with a woman’s stocking over his 
head and face (R. 21). The man caught hold of her dress 
(R. 21, 124), and took a knife from his pocket (R. 125), 
which he placed against her (R. 21). Some seventy dollars 
was then removed from the cash register (R. 21, 23). A 
few moments later Mrs. Mermelstein broke free from the 
robber’s grasp (R. 22), ran out a back door to a cleaner’s 
shop next door (R. 24), and requested the cleaner to call 
the police (R. 24). 

During the course of her testimony on direct examination 
the identity of her assailant was made known (R. 21-22): 


(Mr. McIntyre): Could you see anything as you 
looked at him? 
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(Mrs. Mermetstzetn): I see his face through it, be- 
cause the sock was very thin and I see his face. 


The witness was then asked if she saw that same person 
in the courtroom (R. 22). Mrs. Mermelstein thereupon 
pointed out appellant (R. 23). She further testified that 
sometime subsequent to the robbery, she viewed a lineup 
of four individuals, and apparently talked to the persons 
composing it (R. 24, 36). Appellant was at that time iden- 
tified by Mrs. Mermelstein as the robber (R. 24). And this 
was corroborated by the testimony of officer David Gould 
(R. 59-60, 62). 

During cross-examination, the witness was no less definite 
as to the fact that appellant was the individual who had 
committed the offense (R. 28): 


(Mr. Brocarp): You could have been mistaken about 
the man. 
(Mrs. Mermetsretn): I don’t think so. 


(Mrs. Mermetsters): You see, sir, I know what I 
am talking, and you know what you are talking. But 
I still recognize. 

(Mr. Brocarp): If I were to tell you, Mrs. Mermel- 
stein, that this man wasn’t there at the time you claim, 
but elsewhere, and prove it to you, what would your 
opinion be then? 

(Mrs. Mermetstern): He was, sir. 


And at pages 35-36 of the record the following colloquy 
between defense counsel and the witness is to be found: 


(Mr. Brocarp): Mrs. Mermelstein, I ask you this 
question, in the interest of justice. 

(Mrs. MerMELsTEIN): Yes, sir. I realize that. 

(Mr. Brocarp): Yes. If a man his height, with 
similar features, robbed you and I produced the man in 
Court with those features, would you be able to testify 
positively that this was the man who robbed you? 
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(Mrs. Mermetsters): Yes. You see, when somebody 
scares you so much to death, you remember always the 
face. You cannot forget it. 

(Mr. Brocarp) : Even with a stocking over it? 

(Mrs. MermMetsTe1n): But the stocking was so thin. 
I wouldn’t say somebody because he was. 

(Mr. Brocarp): Even if a person who will take the 
stand during the course of this trial and will testify 
that at the time you claim this man was robbing you he 
was with her?? 

(Mrs. MerMeEtsTeIn) : I don’t know what the others 
say but I know what I saw, what happened, and that 
is what I am telling you. 


In regards to the second robbery, Charles E. Sparks 
was called as a witness for the Government (R. 37). Mr. 
Sparks was a patron at the Kitmar Restaurant located at 
14th Street and Florida Avenue, on the night of February 
4, 1958 (R. 39). Sometime between 12 midnight and 1:00 
A.M. (R. 39), Mr. Sparks, who had been drinking, was in- 


vited to leave the restaurant, and he did so (R. 41). Subse- 
quently, the witness saw two colored men standing outside, 
and asked them to go back into the restaurant for his 
‘“‘buddy”’ (R. 42), but they paid no attention to him (R. 43). 
Sparks saw no one else in the area (R. 47). As he started 
to the corner Sparks was struck from behind (R. 44, 47-48), 
and he was, therefore, unable to see the person who dealt 
the blow (R. 47-48). The next thing the witness remem- 
bered was talking to three police officers (R. 44). His 
wallet which had contained some $50-$54 was missing 
(R. 48-49), his nose bloody, upper lip bruised, and his shirt 
full of blood (R. 51-52). 

The testimony of Sparks was to a considerable degree 
corroborated and extended by Vernon Hamilton, a private 
detective ‘‘protecting the premises of private clientele’’ 
of the American Investigating Agency (R. 79, 94). On 
February 4, 1958, Hamilton was on duty at the Kitmar 


1 During Voir Dire, defense counsel introduced a Mrs. Evelyn 
Mills as a defense witness to the prospective jury panel (R. 12). 
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(R. 82), and saw both appellant Langford, who he also knew 
as ‘‘Flako’’ (R. 80), as well as Charles Sparks (R. 82). 
Appellant was in the company of another, somewhat shorter 
man (R. 81). Hamilton stated that there came a time be- 
tween 12:35 and 1:00 A.M. (R. 81) when he ejected Sparks 
““because he had too much to drink’’ (R. 83). The witness 
made it clear that he ordered but did not throw Sparks 
out (R. 92-93). Rather, Hamilton walked Sparks to the 
door, and went outside with him (R. 84). According to 
the witness, the streets were deserted (R. 84). Hamilton 
then went back into the Kitmar (R. 84). 

About 45 seconds after Sparks had departed, Hamilton 
saw appellant leave also (R. 84, 99). The witness saw 
Sparks going down Florida Avenue and Langford going 
in the same direction (R. 86). About a minute and a half 
after appellant had left, Hamilton again saw Sparks (R. 
86-87 ; see also R. 99) : 


‘“He was bleeding very badly as though he was hit 
in the face with something.’’ 


Hamilton spoke to Sparks and asked him what had 
happened, and Sparks replied (R. 88, see also R. 100): 


‘¢A tall colored man in a brown coat robbed me.”’ 


Sparks then lapsed into unconsciousness (R. 88, 100). 
Hamilton saw a detective cruiser coming up the street, and 
hailed it (R. 89). At this point, Hamilton saw appellant 
some distance away, peering into the Kitmar (R. 89). 
Explaining to the police officers what had just occurred, 
Hamilton ‘‘pointed up the street to ‘Flako’’’ (R. 89). 
Appellant saw him do so (R. 109), and began to run (R. 89, 
104). Chase was given but unsuccessfully (R. 90). A 
search of the area was continued, and a visit paid ‘‘to the 
house where he (appellant) was supposed to be living at 
the time’’ (R. 90). No one was at home, however (R. 90, 
105). 

At the close of the Government’s case, defense counsel 
made both motions to dismiss and for mistrial, the latter 
being based on alleged prejudice due to the joinder of counts 
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(R. 119-120). Both motions were denied (R. 119-120). Mrs. 
Mermelstein was then briefly called to the stand by the 
defense (R. 123). Following her testimony, counsel re- 
quested permission of the court to mask a man, other than 
appellant, with a woman’s stocking, so that the jury might 
see the alleged difficulty of identification under such cir- 
cumstances (R. 129). The request was denied (R. 129). 
Counsel then stated that he wished to so mask appellant 
as well and have him face the jury (R. 129). The Govern- 
ment objected since the stocking to be used was not the same 
stocking employed during the robbery of Mrs. Mermelstein, 
and in particular because of Mrs. Mermelstein’s previous 
testimony that the stocking used in the hold-up was one she 
could see through (R.130).? The court again denied defense 
counsel’s request (R. 130). Counsel then stated that he 
wished to put on the stocking during closing argument, 
and the court agreed to this procedure (R. 130-31). 

The defense then rested. Counsel approached the bench, 
and the court was advised by the defense that since appel- 
lant ‘‘has an extremely long record’’, counsel had advised 
him not to take the stand (R. 131). Defense counsel also 
informed the court that ‘‘Mrs. Mills’’, an intended defense 
witness (R. 12, 36), was no longer certain that she had seen 
appellant on the morning of January 30th when the first 
robbery had occurred, and only recalled seeing appellant 
between 10:00 P.M. and 11:00 P.M. on February 4th a good 
114 to 2 hours prior to the time when the second robbery took 
place (R. 131). Immediately following this bench con- 
ference, defense counsel stated to the court that appellant 
wished to take the stand (R. 133). Permission to reopen 
appellant’s case was granted by the court (R. 133), and 
appellant was sworn as a witness (R. 134). 

Appellant testified, that on January 30, 1958, he was at 


2 Counsel subsequently again informed the court that appellant 
wished to put the stocking over his head (R. 162). The Govern- 
ment again interposed an objection, stating that the stocking defense 
counsel wished to employ could be a different size. The court, 
commenting that the stocking could be of a different mesh than 
the one used in the robbery, denied the request (R. 164). 
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1428 R Street helping ‘‘take care of a kid and clean house 
while she (apparently Mrs. Mills) is sick’? (R. 134). On 
direct examination he categorically denied robbing Mrs. 
Mermelstein (R. 138), and stated that up to February 18, 
1958 (R. 135) : 


‘‘T ha(d) never seen that woman before in my life. 
But the time down at No. 1 Precinct she came in with 
Bonaccorsi and Brewer. They was after me on a 
previous robbery.’’* 


Appellant further volunteered, on direct examination, 
the fact that he had been at Lorton ‘‘for one to three years 
for grand larceny’’ during 1951-1953 (R. 137). 

In regard to the offense of February 4th, appellant 
admitted being present at the Kitmar Restaurant on that 
date, arriving there between 10:30 P.M. and 11:00 P.M. 
(R. 139). He testified, that the private detective, Hamilton, 
had ‘‘picked Mr. Sparks up and threw him out the door’’ 
(R. 140, 143). Appellant further testified that he did not 
leave the Kitmar until some 15-20 minutes after Sparks 
had departed (R. 143). He denied robbing Sparks, and 
also denied running away at the time Hamilton said he 
pointed appellant out to the police (R. 151). Following a 
short rebuttal by the Government (R. 168) all testimony 
was concluded. The jury was later instructed by the court, 
and told to bring back separate verdicts as to each count 
(R. 218-219). 


THE HEARING ON THE MOTION FOR NEW TRIAL GROUNDED ON NEWLY 
DISCOVERED EVIDENCE 


Following the filing of a motion for new trial on November 
5, 1958, grounded upon alleged errors at trial (see appel- 
lant’s brief, page 19), which motion was denied on Novem- 
ber 14th, appellant filed another motion for new trial 


3 During cross-examination, appellant also stated that “on Feb- 
ruary 18 I had only one charge on me, and then they put these two 
charges on me” (R. 153-154). Appellant again made reference to 
& previous charge when he testified that Officer Gould told him, 
“Flako, if you confess for the old charge we got on you we will 
drop the other two charges.” 
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based upon newly discovered evidence. The evidence, in 
effect, was that others had committed the robbery of Janu- 
ary 30, 1958, and were ready to come forward and admit 
their guilt. A hearing on the motion was held January 9, 
1959 (Supp. R. 1-50). 

Appearing as a witness for the defense was one Robert 
McAlister, aged seventeen (Supp. R. 4). The witness 
testified that on January 30, 1958, he participated as a look- 
out (Supp. R. 20-21) in the robbery of a delicatessen located 
in the general vicinity of 14th and Shepherd Streets, N.W. 
(Supp. R. 6-8). The time was between 8:30 A.M. and 9:30 
A.M. (Supp. R. 6). According to McAlister, he was accom- 
panied by two others named Harold Mills and Harry Brad- 
dock Courtney (Supp. R. 8, 27). On cross-examination the 
witness stated that he had seen Courtney on January 29, 
1958, (Supp. R. 17). Then, regarding the date January 
30th, the following colloquy then took place (Supp. R. 23) : 


(Mr. McIntyre): Well, McAlister, what if I told you 
that Courtney was not there that day but he was at 


Cedar Knolls in custody? What would you say? 
(Robert McAutsrer) : I still say he was with us. 


Courtney was brought into the courtroom and identified 
by McAlister as the same person who had allegedly been 
in on the robbery of the delicatessen (Supp. R. 27-28). 
McAlister also testified that he first saw appellant in jail 
in November, 1958, stating that ‘‘Langford cuts hair out in 
the dining room’’ (Supp. 23-24). 

Called as a witness for the Government was one William 
Jackson, employed by the Department of Public Welfare 
at the Children’s Center, Cedar Knolls School, Laurel, 
Maryland (Supp. R. 30); Mr. Jackson testified that he was 
so employed on January 30, 1958, and that according to the 
records, Harry Braddock Courtney was in custody in the 
security cottage at Cedar Knolls on that date, sometime 
prior thereto, and through April 5, 1958 (Supp. R. 30-32). 

Courtney, at the beginning of his testimony, stated that 
he was at the delicatessen with McAlister and Mills on the 
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date in question (Supp. R. 39-40). The following ‘question 
was then directed to the witness (Supp. R. 44): 


(Mr. McInrrre): Do you remember when that aff- 
davit of McAlister was read to you (two weeks before 
in the cellblock—Supp. R. 41) you said, ‘‘McAlister is 
lying; that’s not the truth. I was at Cedar Knolls 
institution on that date and I was in the security ward.”’ 
Do you remember saying that? 


Courtney responded, ‘‘No’’ (Supp. R. 44). At this point, 
the record discloses the following additional examination 
(Supp. R. 44-46) : 


(Mr. McIntyre): Do you at this time now say that 
you were at Cedar Knolls on January 30th, 1958? 
Were you or were you not? 

(Harry Courtney) : I don’t remember. 

(Mr. McInryre): ... Then you don’t remember 
that you were at Shepherd Street at a delicatessen—— 


(Harry Courtney): I don’t remember. 


(Mr. McInryre): Tell me whether or not you talked 
to Howard Langford this morning. 
(Harry Courtney): I was by myself. 


(The Covrr): Answer the question. Did you talk 
to Langford or didn’t you? 
(Harry Courtney): I don’t remember. 


(Mr. McIntyre): Did you talk to McAlister this 
morning? 

(Harry Covrrney): I don’t remember. 

(Mr. McIntyre): Well, for one final question: Do 
you remember where you were on January 30th, 1958? 

(Harry Courtney): No, I don’t remember. 
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At the close of the testimony, the motion for new trial 
was denied (Supp. BR. 50), and in so doing the Court com- 
mented (Supp. R. 49-50) : 


The Court has no question at all about where he 
(Courtney) was on the date of this crime, none in 
the world, and he couldn’t possibly have been at the 
hold up of this delicatessen. 

Not only did he lie but McAlister lied, in this Court’s 
opinion. They lied under oath. And I am recommend- 
ing that the District Attorney take steps to prosecute 
them for perjury. 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code (1951 Edition), Section 
2901 provides: 


“‘Robbery—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years.”’ 


Rule 8(a), Federal Rules of Criminal Procedure, provides: 


Joinder of Offenses.—Two or more offenses may be 
charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same 
act or transaction or on two or more acts or transac- 
tions connected together or constituting parts of a com- 
mon scheme or plan. 


Rule 14, Federal Rules of Criminal Procedure, provides: 


Relief from Prejudicial Jomder—If it appears that 
a defendant or the government is prejudiced by a 
joinder of offenses or of defendants in an indictment 
or information or by such joinder for trial together, 
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the court may order an election or separate trials of 
counts, grant a severance of defendants or provide 
whatever other relief justice requires. 


Rule 33, Federal Rules of Criminal Procedure, provides: 


New Trial—The court may grant a new trial to a 
defendant if required in the interest of justice. If 
trial was by the court without a jury the court may 
vacate the judgment if entered, take additional testi- 
mony and direct the entry of a new judgment. A 
motion for a new trial based on the ground of newly 
discovered evidence may be made only before or within 
two years after final judgment, but if an appeal is 
pending the court may grant the motion only on remand 
of the case. A motion for a new trial based on any 
other grounds shall be made within 5 days after verdict 
or finding of guilty or within such further time as 
the court may fix during the 5 day period. 


SUMMARY OF ARGUMENT 


The District Court properly denied appellant new counsel 
on the date of trial, particularly when the Court was in- 
formed that appellant ‘‘is going to trial now. He doesn’t 
want to wait any longer.’’ 

The robbery counts were properly joined, being of a 
same or similar character, and because the evidence in 
proof of each offense was simple, separable, and distinct. 
In addition, the court instruction on the matter, the jury 
having been clearly told to bring back separate verdicts 
as to each count. 

Appellant voluntarily brought out an arrest for a prior 
robbery during direct examination, and not as a result of 
examination by the Government. Appellant further volun- 
teered, during direct examination, that he had spent several 
years at Lorton for grand larceny. The prosecutor’s 
comment during closing argument, therefore that appellant 
was a ‘‘convicted felon’? was abundantly supported by 
the record. In addition, the trial court instructed the jury 
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that appellant’s prior conviction could only be considered 
imsofar as it affected his credibility. 

The comment of the prosecutor regarding the failure of 
an alibi witness to testify was wholly proper in light of 
her introduction to the jury during voir due, and particu- 
larly in light of reference to what her testimony would be, 
during cross-examination of a Government witness. 

The motions for new trial were properly denied. 


ARGUMENT 
I 


The Action of the Trial Court in Regard to the Appointment 
of New Counsel on the Date of Trial Was Proper 


Appellant contends that he was denied the right to pro- 
ceed to trial with counsel of his own choosing. Trial 
counsel was retained by appellant (Br. 9). Although the 
record is not overly informative on particulars (R. 5-7), 
it is clear that on the very day of trial appellant wished 
to proceed to trial without the counsel he had personally 
selected to defend him. There is no showing, however, that 
appellant informed the court that he desired to proceed on 
his own, rather the contrary is reflected by the record 
(R. 6), nor does appellant now complain, that he should 
have been informed by the court, that he could try the 
case on his own. Indeed, even if the point were now raised 
on appeal it would come too late for ‘‘where a defendant 
fails to expressly assert his statutory right to conduct his 
own defense, he cannot later successfully contend that the 
right was denied him’’, Brown v. United States,——U'S. 
App. D.C.—(No. 14,389; decided February 5, 1959). 

Conceding that ‘‘the accused’s right to have counsel of 
his own free choice may not be used to obstruct the orderly 
processes of justice’’ (Br. 11), appellant contends there 
was no such obstruction here, because ‘‘the trial judge 
could have easily set a trial date for a week later, giving the 
defendant a reasonable time to secure additional counsel’’. 
(Br. 11). This contention is contradicted by the record 
(R. 6): 
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Mr. Brocazp: . . . he doesn’t want to go to trial with- 
out a lawyer. He doesn’t want to wait two weeks if 
the Court is going to appoint another lawyer. He is 
going to trial now. He doesn’t want to wait any 
longer. (Emphasis supplied.) 


Appellant, therefore, was seeking to discharge retained 
counsel on the date of trial; have new counsel appointed 
immediately, and proceed to trial that same day. Under 
these circumstances it cannot be said that the court erred 
in continuing retained counsel in the case, and proceeding 
with the trial. Even though counsel’s efforts proved un- 
successful in light of the Government’s proof, the record 
reflects an able and vigorous defense. It cannot reasonably 
be contended that new counsel, without any opportunity to 
familiarize himself with appellant’s case, could have pre- 
sented a more adequate defense. And since appellant did 
not wish to continue the matter, but desired to go to trial 
that very day (R. 6), it cannot be said that the trial court 
failed to provide appellant with ‘‘reasonable time and op- 
portunity to secure counsel . . . (resulting in) a clear denial 
of due process’’. Lee v. United States, 98 U.S. App. D.C. 
272, 235 F2d 219, 221 (1956).* 


*In the Lee case, counsel informed the court on the day of trial 
that he had represented the Government’s chief witness in another 
proceeding and was therefore troubled about a possible conflict 
of interest. He was permitted to withdraw. Lee was then ap- 
pointed counsel who had entered the case at some point prior to 
Lee’s retaining of counsel who had just withdrawn. Lee protested 
and informed the court that he desired counsel of his own free 
choice, and, apparently, requested a weekend continuance for such 
a purpose. The court’s failure to comply with Lee’s requests was 
found to constitute error. And unlike the present case, Lee “bore 
no responsibility for being with counsel. . . . and the record (did) 
not show that he had anything to do with that counsel’s withdrawal 
by leave of court. However, that withdrawal may have obstructed 
the processes of the court, such obstruction (was) clearly not 
chargeable to (Lee) . . .”. 
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I 


The Joinder of the Robbery Offenses Was Proper Under F. R. 
Crim. P. 8(a) and Severance Correctly Denied 

Appellant was charged under an indictment containing 
two counts of robbery. Under F. R. Crim. P. 8(a), ‘‘(t)wo 
or more offenses may be charged in the same indictment 

. in a separate count for each offense if the offenses 
charged ... are of the same or similar character....’’ In 
Dunaway v. United States, 92 U.S. App. D.C. 299, 205 F.2d 
23 (1953), the appellant had been charged in three indict- 
ments with three counts of housebreaking. Two of the 
housebreaking counts were accompanied by counts of lar- 
ceny. Each indictment charged housebreaking at a different 
place and on a different day.> Consolidation of the offenses 
was opposed by the accused as prejudicial, because the of- 
fenses were not alleged to have been committed on the same 
day. Consolidation, however, was ordered. On appeal the 
point was raised, and this Court answered, stating (P. 300) : 
“‘ Being of the same or similar character their consolidation 
was permissible under the literal language of Rule 13, Fed. 
R. Crim. P. read with rule 8(a), 18 U.S.C.A.”’. (Emphasis 
supplied.) 

Appellant contends, however, that he was prejudiced by 
the trial court’s failure to grant a severance of the counts. 
He bases this complaint on two grounds: (1) the crimes 
were corroborative of each other; and (2) failure to sever 
resulted in appellant’s being confounded in the making of 
his defense. In support of the foregoing, appellant relies 
upon Kidwell v. United States, 38 App. D.C. 566 (1912). In 
Kidwell, this Court held (P. 570) that joinder should not 
be allowed where ‘‘crimes charged are of such a nature 
that the jury might regard one as corroborative of the 
other, when in fact, no corroboration exists’’. That case 
involved a two count indictment, each count charging the 
defendant with carnal knowledge on two different female 


5 The offenses were charged as committed on May 7th, June 
12th, and June 15, 1949. 
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children at two widely separated intervals of time, namely 
December 18, 1908 and July 15, 1909. 

In the instant case, however, the evidence presented by 
the prosecution was unlengthy and simple in nature. The 
evidence presented as to each charge was easily identifiable 
and referrable to the crime with respect to which it was 
introduced. And Kidwell has been held not to require 
reversal, where ‘‘the evidence is so separable and distinct 
with respect to each crime, and so uninvolved, and the 
offenses are of such a nature that the likelihood of the 
jury having considered evidence of one as corroborative 
of the other is insubstantial’’. Dunaway v. United States, 
supra, at page 303. 

In Dunaway, the felonies were that of housebreaking; in 
the instant case, robbery. In neither case were ‘‘the crimes 
charge ... as serious as murder, ... nor as inflammatory 
to the jury as sexual offenses, cf. Kidwell v. United States, 
... hor so overwhelmingly numerous as to the present a 
prima facie likelihood of prejudice... ’’. United States 
v. Silverman, 106 F.2d 750, 753 (3 Cir. 1939). From the 
foregoing, therefore, it is clear that the action of the trial 
court in denying severance of the joined counts was proper. 

Appellant argues, however, that he was confounded in 
his defense. He alleges that ‘‘even the Court acknowledged 
its confusion as to the presentation of the Government’s 
case’’ (Br. 13). Appellant’s allegation constitutes a rather 
strong interpretation of a momentary bench conference 
(R. 60-61) concerning the testimony of officer David H. 
Gould. The officer’s testimony touched on both offenses 
(R. 54-60), and because of the transition of such testimony 
from one offense to the other, the court called both counsel 
to the bench to prevent confusion. Indeed, the record 
reflects that the court’s ‘‘confusion’’ was minimal, and the 
trial proceeded forthwith (R. 61). In addition, the offenses 
were proven in the main through the testimony of of Dora 
Mermelstein in regards to the offense of January 30th, 
and through the testimony of Charles Sparks and Vernon 
Hamilton as regards the offense of February 4th. No ‘‘con- 
fusion’’ is portrayed in the record from their simple, con- 
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cise, and easily separated testimony as to the respective 
robberies. 

Appellant also claims that he was confounded in his 
defense because ‘‘he had an alibi witness whom he wished 
to call in his behalf in regard to Count I of the indictment, 
but feared to do so as he felt the Government would make 
her its witness as to Count II’? (Br. 13). The allegation 
lacks logic. A witness who could place appellant at some 
other place during the robbery on January 30th loses none 
of her probative value because she cannot testify as to 
appellant’s whereabouts on the date of another offense. 

Secondly, the allegation is not born out by the record. 
Just prior to appellant’s taking the stand, defense counsel 
informed the court, at the bench, that Mrs. Mills was no 
longer sure that she had seen appellant on the morning of 
January 30th, and only recalled seeing appellant between 
10:00 P.M. and 11:00 P.M. on February 4th (R. 132). Thus, 
it was not the joinder of offenses which confounded appel- 
lant in his defense, but the turnabout of his own witness, 
who could not bring herself under oath to offer appellant 
the alibi he was seeking. Since, the record must be reviewed 
‘tin the light of what actually occurred after the consolli- 
dated trials went forward, not merely in terms of what 
might have been a proper course for the court to have 
pursued when the motions respecting consolidation were 
made’’, Dunaway v. United States, supra, at page 302, 
it is clear from the foregoing that the joinder of the rob- 
bery counts was not improper, and severance correctly 
denied.® 


¢ A further contention is made by appellant that the trial court’s 
instruction regarding “joinder of offenses” (Br. 19) was insuffi- 
cient. The record discloses ample evidence to support cach of the 
jury’s verdicts. The jury was instructed by the court to consider 
only the evidence and applicable law. In addition, the jury was 
instructed to consider each count separately (R. 218-19): 
“It is your duty to consider all of the evidence as to each 
of these counts and then return your verdict for each count. 
“Your verdict may be either guilty or not guilty on either 
or both of the counts.” 


It is plain, therefore, that the instruction was proper. Indeed, 
the assumption that a jury in any multiple count indictment will 
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Appellant, on Direct Examination, Testified as to an Arrest on a 
Prior Offense 


Appellant complains that the Government “elicited from 
the defendant on cross-examination the fact that he was 
arrested in connection with another crime’’ prior to the 
time he was arrested in connection with the crimes for 
which he was presently being tried (Br. 14). The Govern- 
ment did, to some extent, pursue the matter during its 
cross-examination of appellant (R. 153-54). In so doing, 
however, the Government was not seeking to introduce evi- 
dence of another offense wholly independent of the ones 
charged. Rather, the Government was properly confining 
itself to matters brought out on direct examination. It 
was appellant, through his own testimony during direct 
examination, who first placed the matter into the record 
(R. 135) : 


(Appellant): I have never seen that woman (Dora 
Mermelstein) before in my life. But the time down 
at No. 1 Precinct she came in with Bonaccorsi and 
Brewer. They was after me on a previous robbery. 
(Emphasis supplied.) 


And during cross-examination a question was directed 
to appellant which required a simple yes or no answer. 
Instead, appellant again volunteered testimony regarding 
the previous charge (R. 159) : 


(Mr. McIntyre) : What you are saying is that Officer 
Gould’s testimony is incorrect?” 

(Appellant): I am going to tell you why. He said, 
“‘Flako, if you confess for this old charge we got on 
you we will drop the other two charges.”? I said, “I 


—_——— EEE Ee 
not follow the court’s instructions as to separate consideration of 
the offenses, is one that may not be indulged in, for otherwise the 
jury system would make little sense. 

*In regard to matters concerning Dora Mermelstein, her pres- 
ence at the line-up, and how she picked appellant from the 
group (R. 158-59) 
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don’t know about the other charge. I don’t know 
nothing about it’’. 


From the foregoing it is clear, therefore, that it was 
not the prosecution but appellant who introduced evidence 
of another offense wholly independent of the crimes for 
which appellant was being tried. Under these circumstances 
appellant cannot complain that he was prejudiced by the 
Government’s cross examination on the subject. As was 
stated by this Court in Tomlinson v. United States, 68 App. 
D.C. 107, 110, 93 F.2d 652 (1937), cert. denied, sub nom, 
Pratt v. United States, 303 U.S. 642, 82 L. Ed. 1102, 58 S. Ct. 
45 (1937) : 


‘‘But what the defendant elects, voluntarily, to testify, 
he waives his privilege, subjects himself to cross- 
examination and impeachment, and makes comment 
upon his testimony entirely proper.’’ 


Cf. Fairbanks v. Umted States, 96 U.S. App. D.C. 345, 
226 F.2d 251 (1955). 


Appellant, on Direct Examination, Revealed a Prior Conviction, 
Its Nature, and Sentence Received 

Appellant complains because in course of his closing 

argument, the prosecutor referred to appellant as a ‘‘con- 

victed felon’’ (R. 187). This remark by the prosecutor 

had, however, an adequate foundation in the record de- 

veloped during the trial. On direct examination, appellant 
volunteered the following statement (R. 137): 


‘<Every time since I have been to Lorton—I was at 
Lorton for one to three years for grand larceny—.”’ 


Appellant then went on to say that he had been at Lorton 
from 1951 to 1953 for the offense just described (R. 137). 
Under these circumstances then it was not unreasonable 
for the prosecutor to comment on facts testified to by the 
appellant himself. Tomlimson v. United States, supra. 
In any case, the court instructed the jury that (R. 216): 





19 


““Evidence of a defendant’s previous conviction of 
a felony is to be considered by you only insofar as it 
affects the credibility of the defendant as a witness 
and must not be considered as evidence of guilt of the 
offenses for which he is on trial.”’ 


Since appellant here, ‘‘in choosing to testify, exposed his 
credibility to attack on the basis of his criminal record; 
(and particularly because) he himself first went into his 
record’’, the remark of the prosecutor did not result in 
prejudice to appellant. Dunaway v. United States, supra, 
at page 303. And assuming, arguendo, that appellant could 
have been prejudiced thereby, the possibility of prejudice 
was cured by the proper instruction of the court set forth 
above. See Goode v. United States, 80 U.S. App. D.C. 67, 
68, 149 F.2d 377 (1945); United States v. Boyer, 80 US. 
App. D.C. 202, 150 F.2d 595 (1945), citing Bostic v. United 
States, 68 App. D.C. 167, 94 F.2d 636, cert. demed, 303 
U.S. 635, 58 S. Ct. 523, 82L. Ed. 1095 (1937). 


V 


The Propriety of the Prosecutor’s Comment ing an Alibi 
m PrieWitmess Was Supported by the mea 
Appellant contends that we was prejudiced by the prose- 

cutor’s reference in closing argument to appellant’s failure 

to call a certain alibi witness, Mrs. Evelyn Mills (R. 181). 

During voir dire, Mrs. Mills was introduced by defense 

counsel, to the prospective jury panel (R. 12). Subsequently, 

during cross examination of Mrs. Mermelstein, the fol- 
lowing colloquy took place (R. 35-36) : 


(Mr. Brocarp): Mrs. Mermelstein, I ask you this 
question in the interest of justice? 

(Mrs. Mermetsrern): Yes, sir. I realize that. 

(Mr. Brocarp) : Yes. 
If a man his height, with similar features robbed 
you and I produced the man . . . would you be 
able to testify positively that this was the man 
that robbed you? 
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(Mrs. Mermetstern): Yes, you see, when somebody 
scares you so much to death you remember always the 
face. You cannot forget it. 

(Mr. Brocarp) : Even with a stocking over it? 

(Mrs. MerMeEtsTern) : But the stocking was so thin... 

(Mr. Brocarp) : Even if a person who will take the 
stand during the course of this trial and will testify 
that at this time you claim this man was with her? 
(Emphasis supplied.) 


Thus, the defense offered testimony, through its ‘‘ques- 
tion’’ as to what the jury might expect to hear later from 
Mrs. Mills. But later, Mrs. Mills became uncertain that 
appellant was with her at the time Mrs. Mermelstein was 
robbed (R. 131). 


Counsel in closing argument are given wide latitude, so 
long as these is a basis of fact for their assertions; Pritchett 
v. United States, 87 U.S. App. D.C. 374, 376, 185 F.2d 438 
(1950), cert. denied, 341 U.S. 905, 95L Ed. 1344, 71 S. Ct. 
608 (1951). This attitude extends to the ‘‘drawing (of) 
inferences and deductions from the facts and circumstances 
shown in the trial and in commenting thereon’’. Sanders 
v. United States, 238 F.2d 145, 148 (10 Cir. 1956). In the 
instant case, the question propounded to Mrs. Mermelstein, 
set forth above, and the failure of appellant to call Mrs. 
Mills as a witness, provided adequate basis for the com- 
ment and inference of the prosecutor concerning which 
appellant complains.® 


* Appellant also contends that the comment by the prosecutor 
in his closing argument, that the crimes of robbery could have 
been far more serious, constituted an inflammatory statement 
‘(Br. 17). This comment simply fell within the purview of what is 
common knowledge, i.e., that robberies can result in tragedy. The 
comment was certainly not designed to induce the jury to forsake 
the record and decide the issues simply on the basis of passion and 
prejudice. Cf. Pritchett v. United States, supra. 
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The Trial Court Did Not Abuse Its Discretion in Regard to the 
“Stocking Experiment” 


Appellant complains because he and/or another (R. 129) 
were not permitted to place a stocking over their face and 
be viewed by the jury. The record indicates that the 
stocking defense counsel wished to employ in his experi- 
ment was not the same stocking used in the January 30th 
robbery (R. 130). It is equally plain, that the experimental 
stocking might very well have been of a different size or 
heavier mesh, thereby making it more difficult to be seen 
through (R. 164). In addition, there was clear testimony 
from Mrs. Mermelstein that she could see appellant’s face 
through the stocking he used ‘‘because the sock was very 
thin’’. (R. 21-22) (See also R. 35-36). And counsel was 
given permission to wear the experimental stocking during 
closing argument (R. 130-131), did so (R. 192), and pro- 
ceeded to argue the difficulty of identification under such 
circumstances. From the facts set forth above it is clear 
that the trial court did not abuse its discretion, and that no 
prejudice to appellant resulted from its ruling. 


Vil 
A New Trial Was Properly Denied 


Appellant’s original motion for new trial filed November 
5, 1958, was grounded upon alleged errors at trial set forth 
earlier (Br. 19). It is submitted therefore, on the basis 
of what has been already stated on these points, that the 
motion of November 5th was properly denied. 

On December 10th, appellant filed a notice of appeal and 
at the same time another motion for new trial, this time 
based upon an allegation of newly discovered evidence. The 
motion was heard and denied on January 9, 1959 (Supp. 
R. 1-50). As detailed in the Counterstatement, the hearing 
resulted in a recommendation by the trial court that the 
witnesses, McAlister and Courtney, the suppliers of the 
““newly discovered evidence”’, be prosecuted for perjury 
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(Supp. R. 49-50). In any case, no new notice of appeal was 
noted following denial of the motion. Under Rule 33, F.R. 
Crim P.: 


‘‘A motion for new trial based on the ground of newly 
discovered evidence may be made only before or within 
two years after final judgment, but if an appeal is 
pending the court may grant the motion only on remand 
of the case.”’ 


Thus, while it is apparent from the hearing on the motion 
that it was properly denied, appellant is in any case fore- 
closed from raising any issues concerning its denial, having 
failed to note a new notice of appeal. Grant v. United 
States, 102 U.S. App. D.C. 418, 254 F.2d 337 (1958), cert. 
denied, —— U.S. ——, March 30, 1959. 


CONCLUSION 


WHeERErFoRE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ourver GascxH, 
United States Attorney. 


Cart W. BELCHER, 
Watrer J. Bonner, 
Assistant United States Attorneys. 
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